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SECONDARY EMPLOYMENT IN THE CONTEXT OF
SOCIOLOGY
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Abstract: the article examines secondary employment in the context of
sociology. It is the sociological approach that helps to determine the
significance of this phenomenon for society. An analysis of the works
of scientists in the field of sociology makes it possible to determine
secondary employment in the following variants: secondary
employment of the population; a phenomenon that reflects the
transitional state of modern Russian society, the connection with the
modern market economy, in particular, with business, is especially
noticeable; the function of "semi-mobility" of working people, which
provokes changes in society, means of survival, existence of people; a
motivator for the growth of people's competitiveness, type of social
and labor flexibility of people; adaptive resource to the constantly
changing external environment, a social problem affecting a variety of
social processes.

Keywords:  employment,  secondary  employment,  secondary
employment.

BTOPUYHAA 3AHATOCTDb B KOHTEKCTE COLIUOJIOT'AN
Muxainosckas C.A. (Poccuniickas ®eaepanus)

Muxaiinosckas Ceemaana AnexcanoposHa — kanouoam QuiocoghcKux
HayK, 0oyexm,
Kagedpa coyuonouu,
3abatikanvcxuii 2ocyoapcmeennwiil yuugepcumem, 2. duma

AHHOmdlﬂl}l.’ 6 cmanmbse pacemampueaenica 6mopudHas 3aRAmocnib 6

KOHmeKkcme coyuosiocuu. Hmenno COL]MO]ZOZMUQCKUIZ nooxoo0 nomozaem
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onpederums 3HAYEHUe OAHHO20 s6leHUus O obwecmeda. Ananusz
pabom yueuvix 6 00IACMU COYUOLOUU NO360J5em ONpedesums
BMOPUUHYIO 3AHAMOCMb 8 CeOVIOWUX BAPUAHMAX. 8MOPOCMENeHHAs
3aHAMOCMb  HACeleHUs,  s6leHue, ompadcarnujee NnepexooHoe
COCMOsIHUE  COBPEMEHHO20  POCCUNCKO20 0buecmsd, 0COOEeHHO
3AMEemMHA CB53b C COBPEMEHHOU PLIHOYHOU IKOHOMUKOLL, 8 YACIMHOCMU
— ¢ OusHecom; QYHKYUS «NOTYMOOUTBHOCIUY pabOMAanwux 1ooetl,
KOmMopas npogoyupyem nepemenvl 8 coyuyme; cpeocmeao 8bidHCUBAHUS,
Cyulecmeosanus Jrooetl; MOMUBAMOD onst pocma
KOHKYPEeHMOCnocoonocmu — arodell;,  6U0  COYUAIbHO-MpPYO008oll
eubkocmu  nooell;,  a0anmayuoHHbll — pecypc K NOCHMOSHHO
MeHsIoulelcs 8Heullell cpede; CoyudlbHas npoodrema, GIusiouas Ha
PA3HO0Opa3Hble COYUANbHbIE NPOYECCHL.

Knroueevle  cnoesa: 3AHAMOCMb, BMOPUYHASL  3AHAMOCMb,
8MOPOCMENeHHAs 3AHAMOCb.

N3ydyeHne BTOPUYHON 3aHATOCTU C COIUOIOTMYECKON TOYKH 3pCHUS
MO3BOJISIET TOJYYUTh TPEAMETHOE MPEACTABICHUE O BTOPUYHOM
3aHSITOCTH KaK COIMAJIBHON JIEITECIbHOCTH, SIBJISIOIICHCS BaKHOM
4acThIO0 O0IIECTBA, BIMSIOIEH HA €ro TpaHC(hopMaluio U 3aBUCSILEH
OT peakiuyu JaHHOU cucTeMbl. M3yueHue ColMUoI0TUIeCKUX MOAX0I0B
MPUBEJI0O K OCYIIECTBICHUIO KOHCTPYKTHUBHOIO, CHCTEMHOIO H
BCEOOIIEr0 3HAKOMCTBA CO BTOPUYHOM 3aHITOCTBIO KaK C SIBIICHUEM,
OTPAKAIOUIUM COCTOSTHUE COBPEMEHHOTO OOIIEeCTBA, €r0 CTPYKTYPHI U
MPOMCXOAIINX B HEM MPOIIECCOB.

B nmannom xontekcte WM. H. IlepoBa omnucanma BTOPUYHYIO
3aHATOCTh. OHa ToNaraer, 4YTO TOJ BTOPUYHOW 3aHITOCTHIO
MOJAPAa3yMEBAETCA  JIESATEIBHOCTh  JIIOJIEN, KOTOPBIE  HA3bIBAIOT
COOCTBEHHYIO  OCHOBHYIO  JIEATEIBHOCTh  KaK  «IIEHCHOHEPY,
«YYalIMHCA», «3aHATHIA B JOMAIIHEM X034iCTBE» [4].

D. B. Knono [3] cumrtaer, uto Hambojee 3aMETHBIM SBIICHHEM,
(GUKCUPYIOIIUM  MEHSIIOLIEECs] COCTOSHUE HBIHEHIHETO0 COIMyMa,
BBICTYNaeT MaclTaOHas Ha CErofHs BTOpPUYHAS JIE€ATEIbHOCTH
pabOTHUKOB, KOTOpasi BBIMOJHAETCS YEJIOBEKOM CBEPX OCHOBHOIO
3aHATHA. KpomMe TOro, y4eHbI ONMCHIBAET BAJKHBIE CTOPOHBI ITOU
CUTYALUH:



— BTOpPUYHAs 3aHATOCTh Ba)KHA I HBIHEIIHEro COLMyMa
BBITIOJIHEHUEM (DYHKIHMH «IIOJTyMOOUIIBHOCTHY PaOOTAIOLIUX JIIOJIEH.
DTO IPOBOLUPYET CO3[JaHNE U PA3BUTHE PHIHOYHOM 3KOHOMHUKH, 0C000
AKTUBHO HAYMHAET Pa3BUBATHCS CEKTOpP OM3HECAa, YTO NPUBOAUT K
COLIMAJIBHBIM MeTaMop(03aM B 00I1IECTBE;

— H3-3a TOro, 4rOo HC BCC JIIOAHW 3aHATbl BTOPUYHO, H3YyUdCMOC
SABJICHUC BJIMACT HAa COHUYM BECbMa OI'PaHHUYCHO.

XK. A. AdonmueBa [1] paccmoTpena BTOPUYHYIO 3aHSATOCTh Kak
CHIOCOOHOCTh TOJJICPKUBATh YPOBEHb KU3HU HA TMPHEMIIEMOM st
yenmoBeka ypoBHe. OnHa  cmocoOcTByeT  mpodecCHOHATBEHOMY
CaMOBBIPAKEHHUIO, CaMOpPEaTU3allid W YAOBIETBOPEHUIO TPYIOBBIX
aMOUITUH.

N. II. ITonoBa u H. H. CenoBa [5] oTMeUarOT, 4TO B POCCHMCKUX
Hay4YHBIX paboTax B KauecTBe crenuduueckoro napamerpa u ¢paxkropa
aKTUBHBIX M 3(Q(EKTUBHBIX aJaNTALMOHHBIX CTPATETHil BBICTYIAET
Olopa Ha M3ydaeMblii HamMu ()EHOMEH OJHOBPEMEHHO WM B3aMEH
IJIaBHOW 3aHATOCTU. B paHHOM ciydae, moJiararoT HMCCIIEJOBATEINH,
WCIIOJIb30BAaHUE BTOPUYHOW  3aHATOCTH CTAaHOBUTCS IMPUYMHOU
aenpogeccuoHanu3alui, a 3T0, B CBOK Ouepellb, CTAaHOBUTCSA
IPUYMHONM MaprUHAIU3ALMM, KAPbEPHOTO HMCTOLIEHUS, MCUXUYECKHX
PAcCCTPONCTB U MHBIX OTPUILIATENIbHBIX PEAKIIUI SIBJICHUS.

Commonor C. B. bynrakoB [2] nuiieT, 4To BTOpUYHAs 3aHSITOCTb
B3sla Ha cebs QYHKIUIO JIAKMYCOBOW OyMaXKd B CHUTyallud
HEeCTaOMJIBHOCTU B cpepax dSKOHOMUYECKOW M OOIECTBEHHON >XU3HU
HaIlTUX COOTCYCCTBEHHUKOB. J[OTIOJHUTENHHO aKTyaJIbHOW MpobiemMa
BTOPUYHOM 3aHATOCTH CTaJla CEeroaHs A kurened Poccnm wn3-3a
CJIOKHOCTH B aJaNTallMM K HOBBIM YCJIOBHUSIM, ITOMCKAa BO3MOXKHOCTEH
JUISL  pemieHuss TMpoOJieM, KOTOpble 0O0S3aTENbHO TIOSBISIOTCS B
MEHSIOIIEMCSl COLIMYME. YMEHBIIIEHUE 3apa00THOM IIAThl JIIOJIEH,
MMOCTOSTHHOE YBEIIMYEHUE CKPBITON 0e3paboTuIlbl (M3-32 YMEHBIIECHUS
(akTH4ecKoro pabouero BPEMEHM Ha MPEANPHUATHAX) W, HAKOHEII,
MacimTabHbple TpaHchopMalud COMUATBHO-DKOHOMHYECKOU Chepsl
POCCHSIH HaIpsIMyIO BIHSIOT Ha yXyHAIIEHHWE uX OjarococTtosiHus. B
JAHHOW CHUTYyaIlMu CYIECTBOBAHHE BO3MOXKHOCTH JIOMIOJIHUTEIHLHOTO
TpyJla CTAaHOBUTCS HEOOXOAMMOCTBIO [IJISl JIFOJIEH, OHO CIVIAKUBACT
OTpHUIIATEIBHBIC TIOCTESACTBUS OT II100aTHHBIX U3MEHEHHH B OOIIECTBE.
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A TOT QakT, M0 MHEHHMI0 YYE€HOro, 4TO B 00JacTH BTOPUYHOU
3aHATOCTU pabOTaeT MHOKECTBO JIIOJCH, MPU3bIBAET HUCCIEA0BaTeNeH
paccMaTpuBaTh €¢ Kak MpoOjieMy B COIMATIBLHOM KOHTEKCTE, BEIb C
KaXIbIM TOJOM JaHHBIM BHUJOM JESTEIBHOCTH 3aHUMAETCS BCE
OoJpIliee KOJWYECTBO JIIOJICH, YTO BO3ACHCTBYET Ha COIHMAIbHBIC
IIPOLIECCHI, MPOUCXOISIIUE B OOIIECTBE.

Takum 06p2130M, B KOHTCKCTC COLHOJIOTMHU BTOPHUYHAA 3aHATOCTDH
MOJKCT paCCMATPUBATLCA KaK:

1) BTOPOCTCIICHHAA 3aHATOCTb HACCIICHUA,

2) siBIEHHWE, OTpaKarolllee MEePeXOJHOE COCTOSHHE COBPEMEHHOTO
POCCHUICKOTO 00IIecTBa, OCOOEHHO 3aMeTHA CBSI3b C COBPEMEHHOM
PBIHOYHOM SKOHOMHUKOM, B YACTHOCTH — C OM3HECOM;

3) QyHKIMS «IOJIYMOOMIBLHOCTH» PabOTAIONIUX JIOJICH, KOTOpas
MIPOBOLUPYET MEPEMEHBI B COLIUYME;

4) cpelICTBO BDKMBAHUSI, CYIIIECTBOBAHUS JIIOJICH;
5) MoTHBaTOP JUIS pOCTa KOHKYPEHTOCIIOCOOHOCTH JIHOJICH;
6) BUJI COLIMAIBHO-TPYI0BOM THOKOCTH JIIOCH;

7) amanTalMoOHHBIM pecypc K IMOCTOSHHO MEHSIOIICHCS BHEIIHEH
cpene;

8) commanbHas TpoOiema, BIMSIONIAS HAa  Pa3HOOOpa3HbIC
COLMAIIBHBIE TTPOIIECCHI.
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DEVELOPMENT OF CORPORATE GOVERNANCE IN
STATE-OWNED ENTERPRISES IN UZBEKISTAN
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Khaliova Mekhriniso Erkinovna — PhD Candidate in Law, Master of
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BUKHARA, REPUBLIC OF UZBEKISTAN

Abstract: the public sector of the economy exists in all countries of the
world and as an economic phenomenon is inherent in all historical
periods and all stages of development of society. It is known that state-
owned property is the material basis of the state economic sector. At
present, the problems of effective management and the use of state
property have not been sufficiently solved theoretically from the point
of view of both economic and legal science. At the same time, the issue
of corporate governance in state-owned enterprises is of great
practical importance, as state property is the most important source of
funding for the activities of the state and its functions, as well as the
implementation of political, economic and social programs. This
article aims at discussing the development prospects of corporate
governance in state-owned enterprises in Uzbekistan.

Keywords:  state-owned  enterprises, corporate  governance,
privatization of state property, private property.



PA3SBUTHUE KOPIIOPATUBHOI'O YIIPABJIEHUS HA
I'OCYJAPCTBEHHBIX ITPEAITPUATUAX B Y3BEKUCTAHE
Xammiaoa M.J. (Pecny0s1iuka Y30eKnCTaH)

Xanunosa Mexpunuco Sprunosna - 0okmopanm 6 obracmu npasda,
mazeucmp npasa (LLM) bpemencrkozo ynusepcumema (I epmanus),
8pemenHo bezpabomuasi,

2. byxapa, Pecnyonuxa ¥Y36exucman

Annomauusn: 20cyoapcmeentulil CeKmop IKOHOMUKU CYULeCBYem 80
6CEX CMPAHAX MUupa U KAk 3KOHOMUYECKOe S8NeHUe NPucyuw 6cem
UCTNOPUYECKUM Nepuooam U 6cem OSmanam passumus oduecmsa.
Hszeecmno, umo  2ocydapcmeennas — CcOOCMEEHHOCMb -  OMO
MAMEPUANIbHASL OCHOBA 20CYOAPCMBEHHO20 CEKMOpd IKOHOMUKU. B
Hacmosiuee 6pemsi  npobremvl  dpexmusnoco  ynpaenieHus. u
UCNONIL306AHUSL  20CYOAPCMBEHHOU COOCMBEHHOCIU  HEeOO0CMAMOYHO
peutenvl meopemudecky ¢ Mo4Ku 3peHust KaKk 9KOHOMUYECKOU, MakK u
npasosoll Hayku. B mo oice epemsi 60npoc KOpnopamueHo2o
VIPABNeHUss HA 20CYOAPCMEEHHbIX NPeONPUsmusX umeem Oo0IbUOe
nNpaKmuyecKoe 3HaueHue, NOCKOJIbKY 20Ccy0apcmeenHas
CcOOCMBEHHOCb A6TAEMCS BANCHELIUUUM UCTMOYHUKOM
QuHaHCUPOBAHUSL OesIMENbHOCU 20CY0apcmea u e2o0 @QYHKyuil, a
maxoice peanuzayuu NOJUMUYECKUX, IKOHOMUYECKUX U COYUATbHbIE
npoepammul. Llenv Oamnou cmamvu - 00CYOUMb NEPCHEeKmMusbl
pazsumusi  KOpnopamueHo20 YAPAGIeHUs Had  20CYOAPCMBEHHbIX
npeonpusmusx 6 Y3oexucmate.

Kntoueswvie cnosa: cocyoapcmeennvle npeonpusmusi, KOpnopamusHoe
ynpasienue, NPUSAMU3AYUL  20CYOAPCMBEHHOU  COOCMBEHHOCMIU,
YaACmHasi COOCMEEHHOCMb.

The development of private property and the realization of market
relations based on it influenced much on understanding the substance
of legal fields’ measures composing of the complex of private law. In
the Soviet period public law features were supreme on private law
measures; there were measures, limiting private entrepreneurship
activity in the Civil Code of Uzbekistan of 1963 which was the main
source of private law. However, right of private property was not fixed



in this code. According to the Marxist-Leninist doctrine, private
property was known as the source of labour exploitation; legal persons
were created focusing on the order or permission of state bodies; state
interference was allowed into internal affairs; treaty freedom was not
existed; as a rule treaties were made basing on the state’s planned acts
etc. [1].

In the CIS countries, including Uzbekistan, the public sector was
based on the principles of the former Soviet era, which posed specific
challenges to the privatization of state-owned property during the
transformation of the former Soviet economy after the independence of
Uzbekistan in the 1990s.

Civil Code of the Republic of Uzbekistan, adopted in 1997 and
which is still valid is mainly based on the principles of private law.
The Article 1 of the Uzbek Civil Code says:

“The civil legislation is based on recognition of equality of
participants of the relations regulated by it, security of property,
freedoms of the agreement, inadmissibility of any intervention
someone in private affairs, need of free implementation of the civil
laws, ensuring recovery of the violated rights, their judicial protection.

Citizens (physical persons) and legal entities acquire and perform
the civil laws the will and in the interest. They are free in
establishment of the rights and obligations on the basis of the
agreement and in determination of any terms of the contract which are
not contradicting the legislation.” [2].

These main principles exempt citizens and their associations from
strict state control. It means they have now the opportunity to
determine their activity rules themselves in accordance with the
principle “all is permitted which is not forbidden by law”. It is
necessary in country to exceed the negative consequences of excessive
government intervention and discretion in economic activity [3]. This
rule totally concerns the corporations-organizations which are accepted
as legal persons and leading useful social and economic activity based
on the corporate finance.

Prior to independence, state property was governed on the basis of
operational management and economic rights, and these legal
institutions still exist in the CIS countries, including Uzbekistan.
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Article 70 of the Civil Code of the Republic of Uzbekistan defines
the legal status of unitary enterprises. Articles 71 and 72 of the Civil
Code reveal the essence of the right of economic and operational
management.

Given that state-owned unitary enterprises are not only a subject of
public law, but also a subject of civil law relations, their place in the
classification of legal entities in our civil law, legal status, legal
capacity, responsibility, as well as the right to economic and
operational management position in the system of rights, legal
relations arising as a result of corporate governance in state-owned
enterprises and the areas of their regulation. A free economic zone is
considered to be one of these areas.

For example, like in many developed and developing countries, free
economic zones are established under the initiative of states and the
legal status of states in a FEZ has different characteristics [4]. The
state 1s a significant participant in the activity of FEZ through the
authorized organs and has a key point in creation and successful
operation of them. The Directorate of FEZ is a State Unitary Company
and its main objective is the operational management of FEZ activities
as well as receiving profit from providing services to participants of
economic activities in a FEZ [5].

In recent years the existing legal framework in our country is
insufficient to establish and regulate large companies in the market,
denationalization and privatization of state property, and to reform of
state-owned enterprises, as well as joint-stock companies. A number of
laws and regulations governing the protection of shareholders’ rights
have been adopted. However, they owe to weak implementation and
the extent of compliance by the Uzbek companies is still questionable.
These include: the Law of the Republic of Uzbekistan "On
denationalization and privatization" (19.11.1991), the Law "On
auditing" (26.05.2000), "Limited Liability" and the Law on Additional
Liability Companies ”(06.12.2001), the Law** On Business Companies
”(06.12.2001), the Law* On Bankruptcy »” Law (new edition,
24.04.2003), Law “On joint-stock companies and protection of
shareholders' rights” (new edition, 06.05.2014), Law “On securities
market” (new edition) new edition, 03.06.2015), Law “On investments
and investment activities” (25.12.2019) etc.
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Taking into account the importance of market regulation in the state
assets management, including the system of ensuring the economic
security, sovereignty and protection of national economic interests of
the state, Uzbekistan began actively developing its national economy
in accordance with the Strategy of Actions on Further Development of
the Republic of Uzbekistan on five priority areas in 2017-2021. As a
result, economic development shifted to a drastically new level, which
provides for the improvement of wellbeing and the quality of life of
the population [6].

It should also be mentioned that corporate governance reforms are
more essential for developing economies as they make the corporate
structures more effective, help in competing with multi-national
corporations and increase investors’ confidence [7].

The Strategy for the management and reform of state-owned
enterprises for 2021-2025 approved by the Decree of the President of
the Republic of Uzbekistan dated March 2, 2020 No PF-5953, being
adopted by the Cabinet of Ministers of Uzbekistan is considered to be
the continuation of the realization of these purposes.

The Strategy prevents the establishment of economic societies and
the State unitary enterprises with a State share of 50 per cent or more
in authorized capital without sufficient justification, as well as granting
these enterprises exclusive privileges and advantages over other
enterprises [8].

The Strategy undertakes to limit State participation in areas where
the private sector is competitive and to ensure that State enterprises are
fully market-oriented. This will be accompanied by the full
implementation of modern corporate governance practices in the
activities of State-owned enterprises.

It should also be noted that the performance of the Executive Body
with its indicators and the performance of the Supervisory Board -
depending on the degree to which corporate governance principles are
implemented, the process of disclosure of the activities of enterprises
with State participation will be simplified, as well as transparency and
disclosure in the management of enterprises.

According to the Strategy from January 1, 2022:

the special right of the State to participate in the management of
selected companies in a strategic industry will be abolished;
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the terms of office of the members of the executive body and the
supervisory board shall be extended from one year to three years;

the practice of selecting candidates for the supervisory board of
enterprises with the participation of the State on the basis of the State
share will be gradually introduced.

Furthermore, in accordance with the Strategy, the approval by the
Cabinet of Ministers of candidates for management and members of
the executive body of enterprises with the participation of the State, as
well as the practice of simultaneously occupying the head (member)
positions by them will be eliminated [9].

Keeping pace with developments at international level, Uzbekistan
is trying to make positive changes for improving corporate governance
in state-owned enterprises. The full implementation of corporate
governance reforms in Uzbekistan requires reforms to take place in
larger context including political and legal systems. Uzbek state-
owned enterprises need to understand the benefits of implementing
good governance strategies and corresponding initiatives that help in
improving financial performance. It is hoped that the Strategy for the
management and reform of state-owned enterprises for 2021-2025 will
lead to modernization of market economy in Uzbekistan and it will
encourage and protect domestic and foreign investors.
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Abstract: in response to the COVID-19 crisis, governments have taken
a wide range of measures to support the business sector. Despite the
rise of international investment treaties and the adoption of
liberalizing measures by national governments, many states are taking
a more cautious and restrictive approach in regulating international
investments. In some cases, rescue packages include the acquisition of
equity stakes in companies in financial distress, potentially increasing
the number and presence of State-owned enterprises (SOEs) in the
economy. Especially, in post-socialist countries, SOEs still play an
important role in the economy, however, their activities are
concentrated in domestic markets. The aim of this article is to present
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natures of SOEs and analyze the regulatory measures taken by some
countries.

Keywords: state-owned enterprises (SOE), international investment
law regime, SOE investments, regulatory measures.

POJIb TOCYJAPCTBEHHBIX IIPEANPUATHIA B PEXKUME
MEKAYHAPOAHOI'O HHBECTUIIMOHHOI'O ITPABA
Xammaoa M.J. (Pecny0siuka Y30eKuCTaH)

Xanunosea Mexpunuco Spxkunoena - doxkmopanm & odacmu npasa,
maeucmp npasa (LLM) Bpemenckozo ynusepcumema (I epmanus),
epemenHo be3pabomuasi,

2. byxapa, Pecnybnuxa ¥Y36exucman

Annomayun: 6 omeem wna kpuzuc COVID-19 npasumenbcmea
NPUHATU WUPOKULL CNEeKmp Mep No NO00epiHCKe 0el08020 CeKmopad.
Hecmompsa ma pocm uucna medxHcOYHAPOOHBIX UHBECTUYUOHHBIX
0020680p06 U NpuHsmue mep no aubeparusayuu HAYUOHAILHLIMU
npasumenbCcmeamu cmpan  mupa, MHO2Ue 2ocyoapcmea
npuoepIHcU8aromes  O6onee  OCMOPONCHO2O U O2PAHUYUMENbHO20
nooxo0a K pecyiuposaHurd  MedCOVHAPOOHbIX uHgecmuyuu. B
HEKOMOpbIX  CAYy4asax naKemvl Mep HO  CHACEHUI0  BKIIOYAION
npuobpemenue 00nel 6 KOMNAHUAX, UCNbIMbIBAIOWUX QUHAHCOBbIE
3ampyoHeHus, uYmo HOMEHYUANbHO Y8eaudugaem Koauvyecmeo u
npucymcmeue 2ocyoapcmeennvix npeonpusmui (I'11) 6 sxonomuxe.
I'll no-npesicnemy ucparom 6adcHyl0 poib 8 IKOHOMUKE, OCOOEHHO 8
HOCMCOYUANUCMUYECKUX — CMPAHAX, OOHAKO UX  0eamelbHOCHb
cocpedomoueHa Ha 6HYmpeHHux pwuiHkax. Llenv smoti cmamvu -
npeocmasums CyWHOCmMb 20CHPeOnpUsmull U HNpPOAHATUSUPOBATND
Mepbl pe2yIuposanus, NPUHAMble HeKOMOPbIMU CIMPAHAMU.
Knwueswvie cnosa: cocyoapcmeenuvie npeonpusmus (I'11), peoscum
MeNCOYHAPOOHO20 UHBECMUYUOHHO20 npasa, uneecmuyuu 111, mepol
pe2yIuposaHusl.

According to data and statistics, published by UNCTAD World
Investment Report 2021, except for a few cases in emerging Asian
economies (China, Hong Kong (China) and Singapore) all equity
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injections took place in developed economies, and in particular in
Europe. In emerging economies, capital injections occurred on already
State-owned carriers (Singapore Airlines, Cathay Pacific, China
Eastern and Southern airlines). Across developed countries two
different approaches were followed, with programs in the United
States and New Zealand privileging equity backed loans and
convertibles, while European countries chose to buy equity stakes in
several cases.

The COVID-19 crisis slowed down ongoing privatization programs
owing to elevated uncertainty and lower market demand.

For example, programs in Brazil and Viet Nam suffered setbacks.
Brazil launched its privatization program at the end of 2018 with the
expectation to reduce the number of SOEs from 134 to 12. During
2020 only two privatizations were completed: the sale of the insurance
company La Caixa (subsidiary of La Caixa Federal) and of two
subsidiaries of Petrobras. Viet Nam approved the privatization of 174
SOEs between 2016 and 2020. The pandemic significantly delayed
plans for several companies, including MobiFone, Agribank, Northern
Food, Vinacomin and Vietnam National Chemical Group. Overall, the
number of SO-MNEs in 2020 increased by 7 per cent with respect to
2019, to about 1,600. In addition to the companies included following
COVID-19- related bailout programs, several more were nationalized
for reasons not related to the pandemic. About two thirds of the new
SO-MNE:s are included because of minority participations by public
pension funds or sovereign wealth funds. The remaining new SO-
MNESs are companies for which information about their governance
structure became available only now. With the exception of a few from
Africa, these are all in transition economies (Belarus and Ukraine) and
are typically smaller companies with a single affiliate in a neighboring
country (e.g. the Russian Federation). Often these companies are a
legacy of highly integrated markets and are not active in international
capital markets [1]. Here it should also be mentioned that the COVID-
19 crisis influenced negatively on the economies of transition countries
of Central Asia, including Uzbekistan. In Uzbekistan, inflows declined
by 26 per cent to $1.7 billion, despite the relatively good
macroeconomic situation, with GDP expanding by 1.6 per cent in
2020, and the country’s efforts to attract new FDI. The Laws of the
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Republic of Uzbekistan “On Investments and Investment Activity” of
2019 [2] and “On Special Economic Zones” adopted in February 2020
[3], for example, facilitated new investment projects in the energy
sector, as well as in the telecommunication industry [4]. In May 2020,
the Government announced that 70 companies and consortia from 30
countries had submitted proposals for green-energy projects. In
addition, the Volkswagen Group (Germany) launched an investment
project in the SEZ of Jizzakh. However, because of the country’s being
doubly landlocked — i.e. surrounded only by other landlocked countries
— border closures and other restrictive measures adopted by domestic
and neighbouring-country authorities affected the economy and
delayed investment projects.

Unlike private-owned firms that focus on profit-maximising, SOEs
are considered to be driven by both political and economic motivations
where the state-owned nature plays a significant role [5]. Due to their
political nature, i.e., their close ties to the government, SOEs as foreign
investors are being considered to be serious “global competitors”[6] to
private entities by policymakers and lawyers. Moreover, there are
some concerns over foreign SOEs, raised by Western countries in
relation to national security, corporate governance and transparency
[7]. Western countries’ concerns over foreign SOEs lead these
countries to take regulatory measures. At the domestic level, some
countries such as Canada and the US have tightened their screenings of
FDI for foreign SOEs. At the international level, the US has proposed
the use of bilateral, regional and multilateral trade and investment
policy tools in responding to the important challenges of ‘state
capitalism’ to the US and global economy. Despite the fact that
regulatory gaps and uncertainties still exist in WTO law, it has already
provided several disciplines on anti-competitive activities of state
enterprises. Moreover, an increasing number of bilateral and regional
treaties have covered SOEs or attempted to include SOE disciplines.
Particularly, the newly concluded TPP includes an entire chapter on
SOEs in support of a level playing field between SOEs and private
investors, which may have implications for future BIT and FTA
negotiations.

It is worth stressing here that a rapid growth of SOEs is an
undeniable fact [8] and the main issue of the international investment
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regulation is not whether an investor on the basis of state ownership
should be included or excluded from the treaty protection, but whether
the host state has provided right protections for investors and are
allowed to take regulatory measures for public policy objectives.
Through making investments in third States, SOEs can become foreign
investors too. As a result, they may act commercially as non-State
actors, or SOEs may act under the umbrella of the constituent State. In
other words, where they act as the alter ego of a State, they should
therefore be deprived of all the treaty-based benefits that are otherwise
available to nationals.
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Abstract: all religions summon to be at peace with one's neighbors
and to be reconciled quickly with a rival. Unlike the history of law, the
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literature.
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AHHOmauun: 6ce penucuu NPU3LIBAIOM K MUPY CO CBOUMU COCEOAMU U
K ObICMpOMY NPUMUPEHUI0 C CONePHUKOM. B omauuue om ucmopuu
npasa, ucCmopusi apoumpanica He s61aemcs pe3yibmamom pa3eumus
NPUHYUNOG UNU OOKMPUH, NPULULEOUUX C OPEBHUX BDEMEeH, d ABIAEeMCs
80ONPOCOM C80D0OHO20 peulenus, OCHOBAHHO20 HA IMUYECKUX U
IKOHOMUYECKUX HOPMAX OnpeoesieHHou 2pynnvl. B smoiu cmamuve
obcyoicoaemes ucmopudeckoe paszgumue apOUmpas;cHou Cucmemvl
Vsbexucmana, xkomopas ma ce20O0HAWMHUL OeHb NONYYUIA JULULD
02PAHUYEHHOE HAYYHOEe BHUMAHUE, YMO MONCHO PACCMAMPUBAMb KAK
nIIOC OJIs1 Cyuecmeayioueli 1umepamypbi.

Kniwueevle cnoea: ucmopus apoumpasxica, UCIAMCKUll apoumpaic,
WKOIbL UCIAMCKO20 NpaAsd, COBEeMCKULl apoumpasic, apoumpaic 6
V36exucmane nocne oopemenus nezasucumocmiu.

Arbitration is an old form of dispute resolution and one of the most
important institutes of civil community in Uzbekistan. Though the
term “arbitration” has largely been used lately, the basis of the
mechanisms of arbitration in the territory of Uzbekistan has historical
roots. The manuscript “Avesta” is considered as a first written source
in studying the history of the dispute resolution mechanisms, court and
legal relations of old Uzbekistan, since it contains rich information on
the governance before the formation of early state and on social,
political and legal relations [1]. Several researches have shown that
Avesta has criminal, family, civil, military and justice norms.
Furthermore, it includes information about the conclusion of contracts
between tribes and the dispute resolution processes between parties, in
particular arbitration [2]. According to Xenophon and Herodotus, in
important cases, the king administered justice by himself, but for the
general convenience, he delegated his legal authority to the most
learned and upright men of his own choice. The person thus selected to
occupy the most responsible position as a guardian of equity and
justice in the empire was generally past fifty, and was appointed for
life, unless personal misdemeanour, in the execution of his duties,
rendered him unworthy to hold the office [3].

Before Islam, arbitration was used as a method for the settlement of
civil and commercial disputes by Arabs and traditionally it was the
least expensive and most popular apparatus for resolving disputes
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among tribes in the Arabian Peninsula [4]. Enforcement of the law was
generally the responsibility of the private individual who had suffered
injury [5]. Within the framework of tribal Arab society, chieftains
(sheikhs), soothsayers and healers (kuhhan), and influential noblemen
played an indispensable role as arbiters in all disputes within the tribe
or between rival tribes. Before becoming a prophet, Muhammad (may
peace be upon him!) was known as an honest and wise arbiter among
the non-Muslim Arab tribes. The authority and stature of arbiters
(hakams) in the Pre-Islamic period served as sanctions for their
verdicts [6]. The arbitration award was not enforceable if parties
contested it, unless the trial chief was in a position to get it enforced;
[7] the arbitral awards were not legally binding, unless there was an
agreement between the parties to this extent. In that period there were
no specific rules to limit the arbitral subjects. The arbitral proceedings
were simple and rudimentary. The arbitrator when hearing the dispute
does not abide by any certain procedures, except for a number of
certain procedures such as the obligation to hear the disputing parties
on equal bases and the respect of the customary rules when examining
the proofs presented by the parties. The similar point regarding the
arbitration process of the Zoroastrian period can be noticed in the Pre-
Islamic period and after Islam, too. As stated in “Medjella of Legal
Provisions”, the arbitration process relied upon the claimant proving
his case and the respondent basing his defense on his oath [8]. To the
opinions of many scholars, arbitration and dispute resolution in some
areas of the Arab world, which further had a great impact on Central
Asian arbitration, was relatively structured and permanent.

Bassiouni and Badr refer to customary practice of arbitration as a
legitimate source of law if they do not contradict with Shariah law [8].
Today, a major part of the rules of international commercial arbitration
has been developing gradually to the level of custom, and some of
them are considered to be part of the law. The customs which were
practiced in the Pre-Islamic period continued to be respected and
esteemed under Islam, particularly those relating to honor, hospitality
and courage in Muslim countries including Central Asian countries,
while Prophet Muhammad (may peace be upon him!) also declared
that he was sent to perfect the principles of good behavior [9]. In
resolving disputes, principles such as tolerance, non-violence,
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patience, forgiveness, peace, harmony and mercy were employed by
the Prophet Muhammad (may peace be upon him!). Thus, many of the
positive tribal customs were incorporated into Islamic teaching and
jurisprudence. The validity of arbitration has been recognised by the
four sources of Sharia: the Koran (Quran), the Sunna (the acts and
sayings of the Prophet Mohamed (may peace be upon him!)), Idjma’
(consensus of opinion) and Qiyas (reasoning by analogy) [10].
According to the Koran, Sunna, Ijma and Qiyas, arbitration is a
legitimate dispute resolution process because it serves an important
social need and it simplifies the resolution of disputes. It is also less
complex than court procedures [11].

Although the concept of arbitration is not new to Central Asia and
other Muslim countries, Islamic law scholars have different opinions
on it. The scholarship on the arbitration concept argues that it has been
considered as an efficient means of dealing with disputes and has long
been embedded in Islamic rules for over 1,400 years. According to
some scholars, arbitration is a form of conciliation, close to “amiable
composition”, which is not binding the parties [12]. Those favouring
this view hold that the arbitrator’s decision is neither binding nor final,
unless it is accepted by the parties. Thus, arbitration does not have any
jurisdictional nature, but is close to conciliation. In the period of Islam,
as in the case of Fath Makkah (winning over Mecca) and Sulh al-
Hudaybiyyah (peace treaty at Hudaybiyyah), disputes were resolved
on the basis of conciliation [13]. The Holy Quran states: “If you fear a
breach between them (the man and his wife), appoint (two) arbitrators
(hakam), one from his family and an arbiter from her family. If they
both wish for peace, Allah will cause their reconciliation. Indeed Allah
is Ever All Knower, Aware with All Things.”[14]. The word
“reconciliation” in the above verse indicates that an arbitral award is
not binding and Imam Shafi also held that arbitral awards are binding
only if parties mutually agree to enforce it [15]. This verse of the
Quran, as Moussalli noted, is an example to encourage arbitration of
private conflicts [16]. The second view is that the Sharia knew
arbitration in its modern sense. This view is based on the following
verse from the Quran: “Verily! Allah commands you to deliver the
trusts to those, to whom they are entitled;, and that when you judge
between people, judge with justice. Surely, excellent is the exhortation
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Allah gives you. Surely, Allah is All-Hearing, All-Seeing.” [17]. “If
they come to you, judge between them or turn away from them. If you
turn away from them, they can do you no harm. But if you judge,
judge between them with justice. Surely, Allah loves those who do
justice.” [18]. Conflicting interpretations of these verses creates
misunderstandings and confusions about the binding character of an
arbitration award among Islamic law scholars. A further complication
is the fact that some scholars come often across with using the word
“Hakam” (arbitrator) distinguishing arbitration from conciliation
(sulh) [19].

After becoming a prophet, Muhammad (SAW) usually settled
conflicting viewpoints by asking the opposing parties to explain their
interpretations of the Qur’an, and then he either confirmed or denied
the validity of their perspectives. He appointed arbitrators and accepted
their decisions; he chose arbitration to settle the dispute between
himself and Bani Anbar. He also acted as an arbitrator between the
Muslim community and non-Muslim people, as well as a mediator for
Jewish tribes, for whom he applied Jewish law [20]. The leading case
where arbitration was used by the companions of the Prophet (peace be
up on him!) was the famous political case between the Caliph “Ali bin
Abu Taleb” (the fourth rightly guided Caliph) and “Muawya bin Abu
Sofian”. Although the Quran and the Sunna confirmed the validity of
arbitration, there was an issue with its implementation. Therefore, the
four schools of Sharia (the Hanafi School, the Shafi’e School, the
Hanbali School and the Maliki School) explained the process of
arbitration which obliges each Muslim within each school to follow its
teachings [21]. Minor practical differences can be noticed between
these Sharia Schools regarding the interpretation of the texts of Islamic
law. It should be noted that although all four Islamic schools
acknowledge arbitration as a substitute for the ordinary courts and
define arbitration similarly, they implement separate rules on
settlement of disputes, selection of arbitrator and establishing the
arbitration features and scope. According to some Islamic law
scholars, despite the recognition of arbitration by all sources of Islamic
law, arbitration did not reach thorough and detailed attention in the
doctrinal writings of the four major Islamic Schools due to the fact that
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Islamic Judiciary was sufficient and developed enough to provide
suitable solutions to all types of social life problems of that time.

The supporters of the Hanafi School stressed the contractual nature
of arbitration and explained that arbitration is legally close to agencies
and conciliation. The arbitrator acted as an agent on behalf of a
disputant who had appointed him.  Hanafi School’s scholars
acknowledge a strong relationship between arbitration and
conciliation. According to them an arbitral award which is closer to
conciliation than to a court judgement, is of lesser force than a court
judgement. Saleh states that the disputing party cannot be relived from
being obligated to abide by the award because the agreement to resort
to arbitration binds the parties like any other contract [22]. The
followers of this school spread to Central Asia, Iraq, the region of the
Caucasus and the South Asian countries such as Pakistan, India and
Bangladesh. Here it should be mentioned that arbitration (Tahkim),
like judiciary, was focused on testimony in accordance with the
doctrine of the Hanafi School. Abdul Hamid EIl-Ahdab and Jalal EI-
Ahdab confirm that arbitration cannot be entrusted to an unjust person
while justice is a primary requirement in the Hanafi School [23].
Furthermore, the scholars of the Hanafi School as well as of the
Maliki, Hanbali and Shafi Schools accentuate on the capacity of
arbitrators. They have two statements relating to this matter: First, the
arbitrator should be an absolute jurist; second, the arbitrator is a jurist
only in issues that he settled. However, in some cases these schools
authorised arbitration by an ignorant person, provided that he refers to
academics and asks their advice, not to allow the award to be
considered as rendered by a person who lacks the knowledge. In fact,
an ignorant may not be selected as an arbitrator otherwise, the award,
rendered by him would not be enforced.

According to the Shafi School arbitration is a legal practice,
whether or not there is a judge in the place where the dispute has
arisen. However, according to this school, the position of arbitrators is
inferior to that of judges since arbitrators under this School are liable
to be revoked up to the time of the issuance of the award.

The Hanbali School specifies that an award or decision made by an
arbitrator (having the same qualifications as a judge) has the same
binding nature as a court judgement and it is imposed upon both of the
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parties who chose him. If the decision is not finalized, a disputing
party is entitled to retract an arbitrator’s representation. This is made
possible by the fact that arbitration is considered to be similar to the
power of an attorney, which the disputing party can renounce at any
time.

The Malikis have a great trust in arbitration; they accept that one of
the parties can be chosen as an arbitrator by the other disputing party.
This is explained by the fact that one relies upon the conscience of the
other party. Unlike the other three schools, this school stresses that an
arbitrator cannot be revoked after the commencement of the arbitration
proceedings.

The introduction of Islam into Central Asia, as Paksoy mentioned,
went through roughly three stages: force of arms and alms; the
scholastic madrasa; and Sufism. Islam had a profound impact in all
spheres of political, economic, social, legal and cultural life of Central
Asian people for decades. It recognized and confirmed the pre-Islamic
method of settling disputes with some modification and arbitration
continued to have its role in the resolution of disputes. [24]. In the 13th
century Islamic law did not lose its significance by the abolishment of
the Arab Caliphate by Mongols in Central Asia, but it continued to
develop and became as a practiced branch of law. Though the Sharia
did not mention to divide the law into separate branches, it developed
the civil, property and contract relationships. Studies show that many
of the Uzbek traditions practiced today have their roots in ancient
religious customs both from Islam and other religious traditions that
co-existed with Islam. For example, the Mongols brought the Great
Yasa to Central Asia and strengthened “edgen tradition”, four centuries
after the Arab occupation [25]. The elders have had a role in the justice
system and in politics in Central Asian countries for many years.
Keller notes that male and female Muslim leaders acted as counselors
and mediators in pre-Soviet Central Asia who were and still are known
as “Agsaqals” and “Otinoyilar”. For instance, there are still agsaqals
courts in Kyrgystan. Beyer by her scientific research on the
“customization” of law in Kyrgyzstan found that the resolution of
disputes is carried in mosques by Kyrgyz agsaqals and in the process
of disputes they use Sharia rules. In Uzbekistan, which has a more
urban society than other Central Asian countries, cities are divided up

25



into mahallas with an agsaqal who acts as the district leader. It is
important here to point out that today Uzbek mahallas play an essential
role in processing the disputes focusing on State law and Islamic
traditions at the same time. As demonstrated in a recent study of Ao,
also male Muslim leaders of Tajikistan process disputes over family
issues regarding divorce, alimony and inheritance. [26]. Since at least
the 19th century, ‘Otinoyilar’, who acted as women Muslim leaders,
have taught Islamic principles, mediate conflicts within families and
assisted in preserving Islamic Sharia during the repression of Islam by
the Soviets in Central Asia. However, some limitations regarding
women in Central Asia leads to scholars’ debate on “how and to what
extent Muslim women leaders influence and help the resolution of
disputes by using Islamic Sharia”, which can contribute to the
scholarship on Islam and resolution of interpersonal disputes based on
Islamic law in Central Asia. Today, Islamic law and jurisprudence is
not a source of state law in the post-Soviet countries of Central Asia,
including Uzbekistan with Muslim-majority populations and secular
governments. Islamic courts and Sharia which existed and prevailed
before the Soviet Union were abolished and replaced by the Soviet
government with secular Soviet laws and the Soviet Courts, which
influenced the resolution of disputes by state courts of Central Asia till
nowadays. However, even in the period of the USSR Islamic Sharia
has kept its role in non-state dispute resolution processes in Central
Asia. Keller notes that male and female Muslim leaders acted as
counsellors and mediators in pre-Soviet Central Asia who were and
still are known as “Aqsaqals” and “Otinoyilar”. Beyer by her scientific
research on the “customization” of law in Kyrgyzstan found that the
resolution of disputes is carried in mosques by Kyrgyz agsaqals and in
the process of disputes they use Sharia rules. These elders have had a
role in the justice system and in politics in Central Asian countries for
many years. For instance, there are still agsaqals courts in Kyrgystan.
In Uzbekistan, which has a more urban society than other Central
Asian countries, cities are divided up into mahallas with an agsaqal
who acts as the district leader. Allen Frank emphasizes ‘mahalla’ as a
religious institution in the period of imperial Russia and notes that it
was a community of Muslims that supported a single mosque and the
mosque’s imam, since he had both religious and civil duties as the
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spiritual head of mahalla. Some investigations on Central Asian
customary law revealed how the Muslim leaders of mahallas in
Uzbekistan and other Central Asian countries invoked the purported
stability of customary law while situationally incorporating State law,
Sharia and international norms into the legal repertoire, as a practical
means and a justifiable claim to order ever-changing lives of people.
There are a lot of examples that respected Muslim leaders, when they
mediate or arbitrate disputes, base on both: State law and Sharia. The
types of disputes they process vary from the disputes, resolved by
arbitration courts. Comparing to Uzbek arbitration courts, the leaders
of Uzbek mahallas process the disputes, arisen from family and
administrative relationships that are not resolved by arbitration courts.
Particularly, male Muslim leaders of mahallas help Uzbek families to
solve the family issues. While one of the tasks of the mahalla is the
promotion of social control, it plays a major role in the treatment of
domestic crises. This role has been expanded and sanctioned by the
government. Family problems are therefore often resolved by
mahalla’s less-formal mediation bodies, rather than through the
judicial system. A council of elders (agsaqals) informally advises the
mahalla chairman and takes part in mediating conflicts. As
demonstrated in a recent study of Afo, also male Muslim leaders of
Tajikistan process disputes over family issues regarding divorce,
alimony and inheritance.

During the Soviet period several bilateral and multinational treaties
on international commercial arbitration were concluded by the Soviet
government. The USSR signed the 1958 UN Convention on the
Recognition and Enforcement of Arbitral Awards (New York
Convention) on 29 December 1958 and ratified it on 24 August 1960.
The USSR also ratified the 1961 European Convention on
International Commercial Arbitration on 14 March 1962, and the 1972
Moscow Convention on the Settlement by Arbitration of Civil Law
Disputes Resulting from Relations of Economic and Scientific-
Technical Cooperation on 26 May 1972. Despite the existence of a
legislative framework for the development of arbitration courts, in
conditions of the administrative-command system, the activities of
arbitration courts have not been sufficiently developed in the Soviet
Union due to the lack of free enterprises and other economic factors
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[27]. The former Soviet state arbitration courts did not relate to the
arbitration courts, since they were direct political institutions of the
planned economy and failed to meet one of the main requirements of
commercial arbitration i.e. the establishment of arbitration on the basis
of the will of individuals. The former arbitration courts were
apparently close to the commercial arbitration courts. Lebedev noted
that disputes between Soviet enterprises were solved by economic
courts (“state arbitration”), which were nevertheless not arbitration
stricto sensu [28]. Butler expressed the opinion that the Soviet
government preferred arbitration in order to avoid litigation in foreign
courts and concluded bilateral treaties with the countries, containing
provisions of mandatory enforcement of arbitral awards, over which
the USSR could politically and economically hold a dominant position
[29]. Like many other CIS countries, the Republic of Uzbekistan has
continued to recognize and apply legislation of the former Soviet
Union, only if it is not contrary to the legislation of Uzbekistan.
Actually in practice, making legislation is almost the same as the
former Soviet legislation. It should be noted that arbitration in
Uzbekistan is at present used widely for solving domestic commercial
disputes as a new phenomenon since it has not been used for over 70
years for that aim. The main reason for this limitation is the
administrative command economy of the former totalitarian regime,
which reduced the status of private property in relation to socialist
property [30]. Taking into account the importance of the institute of
legal proceedings, in the first stage of independence of Uzbekistan,
public attention was drawn to develop a truly independent judiciary,
which had to be transformed from a punishing organ to a body
protecting the rights and interests of people. The Republic of
Uzbekistan took steps on liberalization of economy which was based
on the Soviet regime. The need for an effective commercial arbitration
system was felt in Uzbekistan to attract foreign investors. Under the
Welfare Improvement Strategy “Encouraging property rights’
protection and other rights and guarantees of investors by means of
alternative ways and institutions for the settlement of commercial
disputes, especially arbitration tribunals” is determined as one of the
significant objectives of legal reforms. Many positive changes in the
field of arbitration have been made in recent years. The provision of
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the legal framework for the arbitration tribunals’ functioning is seen in
the adoption of some legal acts as the Presidential Decree “On
measures for further improving the system of legal protection of
enterprise entities” of 14 June 2005. The next step was followed by
adoption of the Law “On Arbitration Courts” of 26 August 2007 and
the law “On International Commercial Arbitration” of February 2021.
Both laws’ fundamental aim is to overcome the defects and
imperfections of legal regulations on establishment, functioning and
termination of arbitration courts’ activity in Uzbekistan and the
ameliorating the business climate in the country, since arbitration is
one of the most popular mechanisms of alternative dispute resolution
[31]. Development of arbitral tribunals as an alternative to state courts
would greatly alleviate the burden of the competent courts in the
resolution of disputes arising between the parties of economic relations
[32]. In this context, several arbitration institutions were created in
Uzbekistan after its independence, which facilitate the creation of
arbitration friendly environment for domestic and international
business actors [33].
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Anmatickui gpunuann
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Annomayun: 6 Hacmosawee e6pems 6 Poccuiickou dedepayuu
Kamezopusi UMYWeCmMBeHHbIX NPeCMmynieHull s6IsAemcss O0OHOU U3
camvix pacnpocmpauenuvlx. Yem  Ovicmpee Oyoem — Gvlsi8IE€HO
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npecmynmoe OesHue, mem 00bUie OCMAHEMCs YIUK HA Mecme
npecmyniienus, a 3Hawum, Oyoem Jjecue B0CCMAHOBUMb COObIMUSA
npouzoueouieo.

Kntouesvie cnosa: xeapmupnas Kpagica, Mecmo npecmynieHus,
Yeon06Hoe 0ell0, 9Manvl paccile008anUs, paccie008anue Kpaxic.

CornacHo o¢uIMaIbHBIM CBEIEHUSM, MpenocTaBieHHbiM MBI
Poccun, MOYTH MOJIOBUHY BCEX 3apEruCTPUPOBAHHBIX
NpOTUBONpPaBHBIX AcsiHUN B 2020 r. SBISIIOTCS KBapTHUPHBIC KPAKH.
MoxHO OTMETUTB, 4TO 32 2020 roj yBeIUYUIIOCh YHCIIO Tpadexen —
Ha 16,2%, oOmiero komuuecTBa Kpaxk — Ha 3%, B TOM 4HCIE
KBapTUPHBIX — HA 22,6%.

OueBuzeH (akt, yem ObICTpee BBISIBIECHO MPECTYIHOE JIEIHUE, TEM
00JbIlIe OCTaHETCS YJIMK HAa MECTE MPECTYIUIEHHs, a 3HA4uT, Oyner
Jerye BOCCTAHOBUTH CcOObITHS mpoucuieamero. CyllecTBEeHHbIM
AIIEMEHTOM KPUMUHAIMCTHYECKOM XapaKTEPUCTUKH Kpax SBISIOTCS
JaHHBIE O THUIIMYHBIX CIEJaX JTOr0 TMpecTyIuieHus. MexaHuzM
cienooOpa3oBaHMsl TPU  COBEPIIEHUH KPaXKU OO0YCIOBIMBAETCS
XapakTepoM  B3aUMOJACHCTBHS  IPECTYIIHHKA C  OKPYXKaroIIeu
MarepuanbHoOi 00cTaHOBKOM. Ha MecTe kpaku MOKHO OOHAPYKUTh:

a) cienbl MpECTyNMHHKA (€ro HOr, pPYK, JAPYTHX 4YacTed Tena,
BBIJICTICHUI, OJ€K/IbI, 3aI1aX0BbIE CIIEIbI, MUKPOYACTHUIIbI);

0) cienpl Opyauil MpecTyIuleHHs (MEeTaJUIMYeCKHUe W JCpeBSHHBIC
OTIHJIKH, CIIeJIbI pa3py0a, pacmiuia, CBepCHUS, pa3ioMa, OTXKATHsA);

B) cienbl-peaAMeThl (OKYpPKH, YacTH OJEXKIbl, OpYyIus B3JOMa,
JAPYTrUe NpeaIMeThl BCHOMOTaTEIbHOTO HA3HAYECHUS);

r) cieAbl TPaHCIOPTHBIX CPEACTB (MATHA TOprOYe-CMa30UHbIX
BEILIECTB, CJIE/bl IPOTEKTOPOB IIIHH).

N3yuenue mecta NpecTyIUIeHHs 1aeT BO3MOXXHOCTb MPEIIOJIOKHUTh
XapakTep CJIEeI0B, KOTOPbIE MOTYT OCTaThbCA Ha MPECTYIHHUKE MOCie
COBEPILECHUS KPaKU. ODTO TOPE3bl, paHbl, O0XXOTH, MOBPEKICHUS
OJIeKIbl, HACIOEHUS KpacKuh, MHMKPOYACTUIbl TKaHEW, Jepesa,
Metaiia. Ho 3mech HeoOX0aMMO MOHUMATh, YTOOBI  3a()MKCUPOBATH
HalJIEeHHbIE ciensl W TpaHCHOPMHPOBATH UX B CHUCTEMY
JI0Ka3aTeNbCTB, B OYIyLIEM HYKHbI CJI€/ICTBEHHbIEC JCHCTBUS.

CrnenoBaTesbHO, MOXKHO CIENaTh BBIBOJ, YTO MO OTIEIBHO B3STOU
KBapTUPHOM Kpake MPOXOoauT (a3a CyeOHOro mpou3BOACTBa, KOTOpast
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HOCUT Ha3BaHUE «BO30YXKIECHHUE YTOJIOBHOrO nena». B manHo#M (daze
paccMaTpuBaeTCsl BOMPOC O TOM, YTO  COOpaHO JHM HEOOXOAMMOE
KOJIMYECTBO MAaTepUaliOB, MMEIOTCS JIA MOBOAbI W OCHOBAHHA JUIA
BO30Y’KICHHUS YTOJIOBHOTO Jiefia Mo (haKTy KBAPTUPHOU KPaxKH.

Ilepexonss K pacCMOTPEHHMIO TMOHATHSA MW CTaaud Mpouecca
BO30Y>KICHHSI yrOJIOBHOTO Jejla HYKHO OTMETHUTb, YTO JIsi TOTO
4TOOBl TMPUHATH pEIIEHUE MO COOpPaHHBIM (haKTaM CIIEOBATEIIO
HY>KHO OIpEACIUTh OOCTOATEIbCTBA, MOJICKAIINE JTOKa3bIBAHUIO,
KOTOpbIe omnpenenstorcs Ha ocHoBe cT. 73 VYIIK P® u sneMeHTOB
COCTaBa MPECTYIUIEHUS, PEeTyCMOTpPEHHOTO cT. 158 YK PO.

[To nemam o Kpakax cje10BaTeI0 HEOOXOAUMO YCTAHOBUTH:

a) paKT MOXUILEHUS JTUYHOTO UMYIIIECTBA;

0) TaliHbII XapaKTep COBEPIICHHBIX JEHCTBUN;

B) TMpeAMET Kpaxu, €ro IMpu3HaKh, CTOUMOCTb, KOMY OH
MIPUHAITICHKUT;

I') MECTO Y BPEMS COBEPIICHUS MPECTYILICHHUS;

n) crnoco®d MNPOHUKHOBEHHS K  UMYIIECTBY, IPUMEHEHUE
TEXHUUYECKUX CPEJICTB U MHBIX MPUCTIOCOOTICHUH;

€) XapakTep U pa3mep NPUUMHEHHOTOo yiiepoa;

) KOJMYECTBO JIUI], COBEPIIUBIINX KPaXy, U POJIb KOKIOTO U3 HUX;
HaJlnyue MojACTpeKaTeseld, OpraHu3aTopoB U MOCOOHUKOB;

3) JaHHbIE O JIMYHOCTH BUHOBHBIX U1 MOTUBAX MPECTYIUICHUS;

M) OOCTOSTENBbCTBA, BIMSIONIME HA CTEMEHb U XapakTep
OTBETCTBEHHOCTH OOBHUHSIEMBIX.

Takke MOMJIEKAT  YCTAHOBJIEHUIO TMPUYMHBI U YCIIOBHS,
CHOCOOCTBOBABILUE COBEPIICHUIO KPaXKH.

Jlaiee OH CMOXET MPOBECTH CIEACTBEHHBIE MEPOIPUAITHS,
HalleJICHHBIE HA TO, YTOOBI MOJTBEPJIWTH WM ONPOBEPrHYTH (PakT
COBEpIICHUS NPECTYMHOTO [ESHUS, B HaIlleM Ccjydae KBapTHUPHOU
kpaxu (1. 1, 3 ct. 144 VIIK PO).

JIjist TOro 4TOOBI MOJYYUTh YTBEPAUTENHHOE PEUICHUE MO BOIPOCY
BO30Y)X/IEHHSI YTOJIOBHOTO Jiela HET HEOOXOJMMOCTH JOMOJIMHHO
BBISIBUTH OOCTOSITENILCTBA MPECTYIHOIO NIEAHUS, U JOCKOHAIBHO €ro
M3yunuTh. B JOKyMEHTaX, KOTOphlE MOTYT NOCIYXUTh 0a30il K
MPOU3BOJICTBY KOHKPETHOTO JieJia, TaK K€ MOTYT HEeI0CTaBaTh (HaKThI
KacaTellbHO CYOBEKTUBHBIX MPU3HAKOB MPECTYMHOTO MESHUS, TAKUX
Kak 1eJib MPECTYIUICHUS, SMOLMOHAIBHOE COCTOSIHUE JUIAa B MOMEHT
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COBEpUICHUs TMPECTYIUICHUS, NPEABUACIO JU JULIO COBEPIIMBIIECE
NPECTYIUICHUE BO3MOKHOCTh HACTYIUICHHUSI OOLIECTBEHHO OMAaCHBIX
ITOCJIEACTBUM.

[TepBuuHBbIE COOOMICHHS O Kpa)kaxX JIMYHOTO WMYIIECTBA TPaKIaH
qarie BCero NOCTYMAlOT B MOJIPa3/IeJICHHs] OPTaHOB BHYTPEHHUX JIET OT
MOTEPNEBIINX © OYEBUALEB (COCElel, CIy4alHbIX IPOXOXKUX,
PaOOTHUKOB JKUJIUITHO-KOMMYHAJIBHOTO XO3SiMCTBa). MIMEIOT Takxke
MECTO CIlydau 3aJIep’KaHusi BOPOB C MOJMYHBIM. OCHOBaHMEM K
BO30Y)KJICHUIO YTOJIOBHOTO Jiena 1o (aKkTy Kpakd SBISIOTCS
JNOCTAaTOYHbBIC JTAHHbIC, YKA3bIBAIOIIME HA MPU3HAKHU HpecTyIuieHus. K
ATUM TIPU3HAKAM HapsiAy C HMCUYE3HOBEHHUEM HMYIIECTBA OOBIYHO
OTHOCAT HAJIMYUE CIIEJOB B3JIOMa M OECHOPSJIOK B MOMEIICHUSX, T
HAXOJIUJIUCh IIEHHOCTH U JIEHbI'M, OOHAPY>KEHUE Y 3aIMI003PEHHBIX JIUIT
SIBHO HE UM MPUHAJICKAITUX BEILIECH.

J171s1 BO30OYXIeHHs YTOJIOBHOTO Jiejia O Kpake HE0OXOAMMO, UTOOBI B
MOCTYNUBILIEM 3asBJICHUU COACPKAINUCH OINpPECICHHbIE CBEICHUS O
XapakTepe MPOU3OIIEAIIET0 COOBITUS M €ro MOCIEACTBUSAX (OT KOro
MOCTYNUJIO 3adBJICHHE, TJ€ KOHKPETHO COBEPILEHA Kpa)ka, UMEIOTCS
JIY CIeBI B3JIOMA JIBEPEU U IPYTUX MPerpaj, 4YTO UMEHHO MOXUIIEHO U
KaKkoBa CTOMMOCTb YKPaJE€HHOIr0, KpaTtkoe omnucanue Bemiei). [lpu
HaJIMYUU TAHHBIX O COBEPILIAIOIIEHCS WM TOJBKO YTO MPOU3OIICAIICH
Kpake HEOOXOAMMO HE3aMEJIMTENIbHO MPUHATh MEpPbl K BBIE3IY
CJII€ICTBEHHO-OIIEPATUBHOM TpYNMbl HA MECTO MPOUCHIECTBUS IS
3a/IepKaHus IPECTYIHUKA C MOJUYHBIM WJIU IO TOPSYUM CIIEaM.

Pemenne Bompoca o BO30YXKIEHUM YTOJOBHOTO Jena 1o (akTty
Kpa)Xu TIPUHUMAETCS HA OCHOBE aHaln3a MMEIoIIeics uHbopmalmy,
KOTOpasi BMECTE C TEM CIIY>)KHT 0a3od il OmpeneieHUs] MCXOIHOU
CJIICACTBEHHOW CHUTYallMH, BBIABMIKEHUsI OOIIMX W YACTHBIX BEPCHUH,
MJIAaHUPOBAHMS TIPOIIECCA pACCIEIOBAHUS.

TunuuHBIMUA OOIIIMMU BEPCUSIMU SIBJISIIOTCSL:

— Kpaka UMeJia MecTo;

— KpaXku He ObLI0, 3asBUTEIIb I0OPOCOBECTHO 3a0TyK1aeTCs;

— Kpaka UHCIICHUPOBAHA;

— Kpaka UMeJia MECTO, HO TIPH UHBIX 00CTOSTENbCTBAX;

— Kpaxu He OBUIO, HUMEI0 MEeCTO JPYroe MpecTyIIeHHe
(XyauraHcTBo, CamMOYINpPAaBCTBO, YHUUYTOXXEHUE WIH TOBPEKICHUE
MMYIIIECTBA U JIp.).
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N3 o0mmx Bepcuil BBITEKAIOT BEPCUMU YACTHBIE: O JMYHOCTHU
KaKJIOr0 TNPECTYIHUKA, O paclpeleseHud MEXAy HUMU pOJIeH,
croco0ax COBEPIICHHWS W COKPBITUS KpaXKd, MecTax cObITa
MOXUIICHHOTO U T. 7. B 3aBUCUMOCTH OT OOCTOATENBCTB J€jia MOTYT
OBITh BBIIBUHYTHI M TIPOBEPEHBI BEPCUU O IPUUACTHOCTH K KPaxke JIUIY
U3 OKPY>KEHHMSI MOTEPIIEBIIET0 WJIM €ro COCEACH, paHee CyIHMbIX 3a
0I00HOr0 poja MPECTYIUICHHUS], )KEHIUH, HECOBEPILIEHHOJIETHHX.

ConepxaHue TMEpPBOHAYAJIBHOIO JTala pacciaeOBaHUS KpakH
JUYHOTO UMYIIECTBA FPaKJIaH OMpPEIEETCs UCXOIHOM CIeICTBEHHOU
CUTYallMeH, CIOKUBIICHCS B 3aBUCUMOCTH OT BPEMEHH, MPOIIEAIIETO
C MOMEHTa Kpaxku, MO0 OOHApyKEHUs €€ CIIEJIOB, MPEAMETa KPaxKH,
ITOBEJEHUS 110/103PEBAEMBIX, IOTEPIEBIINX, CBUIETEIEH.

Tunu4HbIE HCXOAHBIE CIEACTBEHHBIE CUTYAIMH 110 JEIaM O Kpa)ax
TaKOBBI:

1. AmeroTcs cBeaeHUs O JMLE, COBEPIIMBIIEM Kpaxy, M O
MOXHILIEHHOM UMYILECTBE.

2. Undopmanii 0 nMIle, COBEPIIMBIIEM Kpaxy, HET, HO €CTb
JaHHBIE O TOXUIIEHHOM UMYLIECTBE.

3. IaHHBIX O MNPECTYIHUKE U MECTE€ HAXOXKIACHUS IMOXHUIIEHHOIO
HET.

4. OcMOTp MecTa MPOUCLIECTBUS MPOBOIAUTCSA B CIy4asX Kpax W3
KBapTHP, a4, APYTUX [TOMEIICHH.

5. Jlompoc moTepreBWIEro MO  paccMaTpUBaEMOW  KaTErOpUH
YILOJIOBHBIX J€Jl TpPEJICTaBiIsieT COOOM BBISICHEHHE CIEAYIOIINX
BONPOCOB (IPUMEHUTEIBHO K KpaxkaM U3 MOMEIICHUN ).

6. lompoc cBuaerenen.

7. I[locne 3amepikaHusi TOI03PEBAEMBIN JTOJDKEH OBITh MOJIBEPTHYT
JUYHOMY OOBICKY.

8. OCBHUIETENLCTBOBAHUE TMPOBOAMUTCS JJII OOHAPYXEHUs CIEOB,
OCTaBIIMXCSA MOCJIE COBEPIICHUS KPakH HA TeJIe TI0/I03PEBAEMOT 0.

B mnacrosiiee Bpemsi OOJbIIME BO3MOXHOCTH JJisi YCTaHOBJICHHMS
00CTOSITEILCTB COBEPIIEHUS Kpa)xX MPEJOCTABISIOT CleI0BaTesIM
MaTepuanoBeTYECKUE HKCIIEPTU3bI MUKpPOYACTHII BEIIECTB,
OOHapy>KEHHBIX HA MeECT€ MPOUCIIECTBUS; HUIACHTU(DUKAIIMOHHbIC
WCCJIEIOBAHMs CJIEJOB OHOJOTMYECKOr0 TMPOUCXOXKIAEHHUS (KPOBH,
CIIIOHBI, JIPYTUX BBIJCJIECHHI); IOYBOBEIYECKUE OSKCHEPTHU3BI [0
ONPENEIECHUIO €EAMHOTO HCTOYHUKA MPOUCX0XKIECHHSI YaCTULL ITOYBBI.
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[lenmeycTpeMJIEHHOCT M  HACTYMATEIbHOCTh MEPBOHAYAIHHOTO
JTara paccieoBaHUs SBISETCS 3aJOrOM OOBEKTHBHOTO, IMOJHOTO H
BCECTOPOHHETO HCCIIEIOBaHUsI OOCTOATENIbCTB JieNla, MPaBUIBHOTO
NpUMEHEHUsT 3aKoHAa K JIMIaM, COBEPIIUBIINM MPECTYIUICHUE,
BO3MCIICHHSI TPUYMHEHHOTO yIiepda ¥ yCTPAaHCHHWsS] TPUYHH U
YCIIOBUH, CIIOCOOCTBOBABIIINX KPaxe.

MOXHO OTMETWUTB, 4YTO OJHOW JIMIIb 3aKOHHOW NPUYUHBI IS
Hayaja BO30YXICHHUS YrOJOBHOTO Jefia He XBaTUT. HyKHO, 4TOOBI
KpOME BCEro TMpoYero HMEIOCh TaKKe OCHOBaHWE, TAC IO
OCHOBAaHHUEM CIIElyeT IMOHMMAaTh pPEaJTbHO CYIIECTBYIOIHNE (PaKThI,
KOTOPBIC YKa3bIBAIOT HA MPU3HAKH MIPECTYITHOTO JACSHUS.

IIpu pacciaemoBaHuM Kpak HEPEAKO IPOBOJMUTCS OYHAs CTaBKa,
OCHOBHOHM 3a/Jaueil KOTOPOW SBJISETCS YCTpAaHCHHE CYIICCTBEHHBIX
MPOTUBOPEYMII B  TOKa3aHUSAX  paHee  JIONPOIICHHBIX  JIMII.
Cy1iecTBeHHBIMU 00CTOATEILCTBAMH, BBI3BIBAIOIIMU
HEOOXOJIUMOCTh MPOBEACHUS TAKOro CIEICTBEHHOTO JCHCTBUS,
SIBJISTFOTCSI TIPOTHUBOPEUHS B MOJYYCHHBIX MMOKA3aHUAX MOTEPIICBIIETO,
cBujeTelie U OO0BHUHSEMOro (MOJ03PEBAEMOr0) OTHOCUTEIIBHO
00CTOSATENIHCTBA COBEPIICHUS] Kpa)Xd, pa3Mepa, KOJUYeCTBa U
KadecTBa MOXMIIEHHOTO UMYIIIECTBA, CYIICCTBEHHBIC TIPOTUBOPEUHNS B
MOKAa3aHUSIX COYYaCTHUKOB KpPaXkKM OTHOCHUTEIIBHO OLICHKU (pakTa
COBMECTHOT'O COBEPILICHUS MPECTYIJICHUSI U1 COKPBITUSI €r0 CJIC/IOB.

IIpoBepka mokazaHWi Ha MECTE IPEXKAC BCETO HCIOIB3YETCS IS
COTIOCTABJICHHUS ¢ MOKa3aHUSIMU OOBUHSEMOTO (MHOTA MOTEPIICBIIETO
WU CBHUJACTENS) OOCTOSATEIBCTB MMEBIIICH MECTO KpaKH, ONMHMCAHHOU
UM B IIpollecce€  JIONpOCa;  YTOYHEHHUS  OCBEJOMJICHHOCTH
JOTIPAIIMBAEMOT0 O JETaIsX 0O0CTAHOBKHU MECTa MPOUCIICCTBUS U €ro
MOCJIEACTBUSIX; OOHAPYKEHUSI MaTepUANIbHBIX CJICIOB MPECTYIICHUS
WIM  TPEAMETOB, KOTOPhIE  MOTYT  CIYXXHTh  HOCHTEIISIMH
JTI0OKa3aTeILCTBEHHON WH(OpMaIMK; YCTAaHOBJCHUS HAIUYUS WM
OTCYTCTBUS TPO(ECCHOHATBHBIX WU TPECTYIHBIX HABHIKOB Y
OOBHHSEMOTO, HEOOXOIUMBIX JIJII COBEPIICHHS M COKDBITHUS KpaXKu
ONpeaeIeHHBIM CTIOCOOOM.

IIpu paccriemoBaHuM Kpak MOTYT Ha3HA4yaTbCsl CIEAYIOIIUE
AKCIIEPTHU3HI: KPUMHUHAJTUCTHYSCKUE (varme BCETO -
MAaKTUIOCKOIUYECKast n TpacoJioruyeckas), cyneOHo-
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TOBapoOBEAYECKas, CyIAeOHO-MENMLMHCKAsA, MaTepuaJoBEAUECcKas,
TOBapoBEAUECKas U JIp.

[Ipn 3aBmaseHUU HUMYIIECTBOM  MPECTYNMHUKY HEOOXOAMMO
IIPEOAOJIEBaTh NPEMATCTBUSA, COBEpPLIaTh pPa3JINYHBIE JCHCTBHS
pyKamH, IO3TOMY OOHapy>KEeHHE CIEAO0B PYK BO3MOXKHO Ha OPYAMIX U
CpeICTBaX COBEPIICHHS KpakH, IOXMILEHHBIX BEIIAX MW JAPYTHX
IpeaMeTax, K KOTOPhIM IIPECTYIHUK IMPHUKACAIICS.

DKcnepTH3a ClIe0B OPYIUi B3JIOMa PEIIAET CIECTYIOIINE BOMPOCHI:
KakiM crocoOOM B3JIOMaHa IMperpaja; ¢ Kakol CTOPOHBI IPOU3BEIECH
B3JIOM; OJHUM WM HECKOJBKHMH OPYIHSMM OCTaBJICHBI CIEIbl Ha
IIpErpajzie; HE OCTaBIEHbI JIM OHHM OpYAHMEM, INPEICTABICHHBIM Ha
DKCIEPTU3Y, U T. [I.

[Ipu wuccnenoBaHuMM 3aMKOB OOBIYHO BBISCHSETCS: B KaKOM
IIOJIOKEHUU — 3aIIEPTOM MJIM OTIIEPTOM — HAXOJMJICS 3aMOK; HCIIPABEH
JU OH; €CIM 3aMOK HEHUCIIPaBE€H, TO KAaKOBbl €ro Je(eKThl U HE
MIPEIATCTBYIOT JIM OHU 3alIMPAHMIO; MOKHO JIA OTIIEPETh WIH 3aI€PETh
3aMOK, HE Hapylas KOHTPOJBHOTO MPHUCIOCOOJICHUS; ObUI JH 3aMOK
B3JIOMaH B HABELIEHHOM COCTOSIHUM WM MOCIE CHATHUS ¢ Mpo0os; HE
OTIHPAJICA JU OH KOHKPETHBIM KIIFOUOM, OTMBIYKOW HWJIM HWHBIM
MPEAMETOM; KaKMM CITIOCOOOM B3JIOMaH 3aMOK; HE ObLI JIU OH B3JIOMaH
KOHKPETHBIM OpYIHEM.

[Iyrem cyaeOHO-TOBapOBEIUECKOM  SKCHEPTU3bI  BBIICHSIOTCS
HAaMEHOBAaHHE, LI€HA, apTHUKYJ, COPT W WHBIE IPU3HAKK TOBApPOB;
ONHOPOAHBI JIM TPEAMETBHI, W3BATBIE Y I0OJ03PEBAEMOro, ¢
MTOXHILEHHBIMHU.

Ilo nmemam o0 Kpaxax HEpPEOKO MPOBOIATCS MAaTEPUATIOBEIUECKHUE
SKCIEPTU3bl (HUCCIENOBaHUE MUKPOOOBEKTOB). Takue sKCrnepTUsbl
HEpEJKO OKa3bIBAIOTCS, B YACTHOCTH, BecbMa A((PEKTUBHBIMU MpU
paccie0OBaHN KapMaHHBIX KpaK, KOTJa BOP YTBEPKAAET, UTO OH HE
npuKacajicss K CBoel >keprBe. B aToil curyanuu oOHapy>KeHHE Ha
OJIekKE MOJ03PEBAEMOT0 MUKPOUYACTHUIL C OJIEKAbl MOTEpIeBIIero (1
Ha000pOT) UMEET BaXKHOE JI0Ka3aTEeJIbCTBEHHOE 3HAUYCHUE.

IIpy momMomM TOBAapOBEAUYECKOW IKCHEPTU3BI BBISCHSETCS, KAKOU
TOBap ObLI B yHAaKOBKE, OOHAPYKEHHOW NMPHU OOBICKE Y MPECTYNHUKA;
HAaMEHOBAaHHE, COPT, APTUKYJI M JPYrMe€ NPHU3HAKH MOXUIIEHHBIX
TOBApPOB; OJHOPOAHOCTH INPEAMETOB, U3BATBIX Y IMOJ03PEBAEMOTO, C
IIpeaAMETaMM, HaXOAAIMMHUCS B MarasuHe, Ha CKJIazue, U T. 1.
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B 3aBeprienue ocraeTcs crenarh BHIBOJ O TOM, UTO CBOEBPEMEHHOE
BO30Y)XJI€HHE YrOJIOBHOTO Jeja HEMOCPEICTBEHHO OKa3bIBaeT
CYLUIECTBEHHOE  BIHUSHHE HA CBOCBPEMEHHOE  pACKpBITHUE U
KauyeCTBEHHOE PacCJIeIOBAaHUE YTOJOBHBIX €T O KBAPTHUPHBIX KpaXkax.
['me, nHambosnee pacmpoCTpaHEHHBIMU TOBOJAAMU K BO30YKIEHHUIO
YyrOJIOBHOTO  Jiela O KBapTUPHOM Kpaxke OynyT: 3asBICHUA
MOCTPAJABIINX — COOCTBEHHHKOB TOXMIIEHHOTO  HMYIIECTBA;
COOOIIeHUsT JIHL, OOHAPYXHUBIIMX TPU3HAKH KpaXXu; HapyIICHUE
OOBIYHOM OOCTAaHOBKM B KBapTUpE; a TaK >K€ SBKH C IOBHHHOMN
OTOBIBAIONINX HaKa3aHHE B HCIPABUTEILHOM YUPEKICHUU O paHee
COBEpIICHHON UMM KpaXke U T.1.
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AKTYAJIBHBIE NTPOBJIEMbI IEATEJBHOCTHU
YIIOJTHOMOYEHHOI O 110 ITPABAM PEBEHKA B
POCCUIICKOH ®EJEPAIINN
EpmaxkoBa A.O. (Poccuiickas ®@exepanus)

Epmakosa Anacmacus Onezosna - cmyoenm ma2ucmpamypeol,
npouib: NPasooxXpanumenbHas U npaso3aujumuas 0essmeilbHOCHb,
NPOKYPOPCKULL HA030p, CYO0eOHAs 61ACMb,
FOpuouueckuti uncmumym
Cesepo-Kaska3zckuti pedepanvruiil ynugepcumem, 2. Cmagponos

AHHomayusa: cmamvsi packpvigaem nNpodIemvl, ¢ KOMOPbIMU
CMAIKUBAEMCl HA  COBPEMEHHOM 9dmane passumusi oowecmed
ombyocmen. Ha ocnoée HayuHbIX — UCCIE00B8AHUL — NOKA3AHbBL
ocobennocmu pabomuvl Oannozo uncmumyma 6 Poccuu. Ocoboe
GHUMAHUe  YOeleHO  npoyeccy — 2100ANbHOU  yugposusayuu,
Gopmuposanuo  HOBOU  cucmemvl  YEHHOCmeU 6  coyuyme,
NPABOCO3HAHUIO ~ HACENeHUs,  NOBbIUEHUI)  YPOBHA — NpPABOBOl
2PAMOMHOCU NOOPACAIOWe20 NOKOJIeHUSL.

Knwuesvie cnoea: ombyocmen, obwecmeo,  yughposuzayus,
npasoco3HaHue, yenHocmu, npaso, npagosas — Kyibmypa,
MeHmanumem, 20Cy0apcmaso.

Ha ceromnsimnuii neHp B coBpeMeHHOM Poccum akTyanbHOU
ocTtaercsi mpobiieMa pa3BUTHS HMHCTUTYTa YIIOJHOMOYEHHOTO 10
mpaBaM pebenka B cyOwektax  Poccuiickoii  Denepanuu.
OnHoBpeMeHHO, HaOMIOJaeTCS HEOOXOJUMOCTh B  ITOBBIIICHUU
3 (PEKTUBHOCTH €ro AESTEIHHOCTU MO COJCHCTBHUIO 3alllUTHI IPaB
JIETEH, 4TO CIEPKUBACTCS PSAAOM MPOOIIEM.

VYcenemHocTh paboThl YTOJIHOMOYEHHOTO MO TIpaBaM peOeHKa, Kak
MHCTUTYTa HE3aBUCHUMOTO KOHTpPOJIA OOIlecCTBa 3a JAESITEIbHOCTHIO
rOCyJapCTBCHHBIX ~ OpPraHOB IO  OOCCIICUCHHWIO TIpaB  JICTCH,
HEITOCPEJICTBEHHO CBs3aHa C OPraHU3AIMOHHO-TIPABOBBIM CTaTyCOM
oMOyJicMeHa. AHaJIU3 JEATEeIbHOCTH PAOO0Thl YTOJTHOMOYEHHBIX Ha
OOIlIECTBEHHBIX  Hayajgax TOKa3ajdl Hajauyue psajga  npodliem
(GUHAHCOBOTO W OPTaHM3AIMOHHO-TEXHUYECKOTO  XapakTepa.
COOTBETCTBEHHO, 3TO TPUBEIO K CHIKEHUIO PE3YyJIbTaTUBHOCTH MX

pa6OTBI, U KaK CJI€IACTBUE — HCCO6J’HOI[CHI/IG HepBOHa‘—IaHBHO
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3QJI0’KEHHOTO IPUHLHUIIA KOHTPOJIS 3a JEATEIbHOCTBEO
roCyJIapCTBEHHBIX OPTaHOB MO COOIIOICHUIO TIpaB JeTel [5, c. 106].

Bmecte ¢ Tem, o0co0Oro BHUMaHusA B HACTOSLIEE BpPEMs
3aCIy)KMBAaeT BapHUaHT, MPH KOTOPOM JIOJDKHOCTH OMOyACMEHa
BBOJUTCA 3aKOHOM cyObekTa Poccuiickoii ®enepaunu. B Hewm
3aKpeIJICHbI MPABOBBIE OCHOBBI, IPUHIIUIBI U TAPAHTUU JIEITEIIBHOCTH
VYnonHoMO4YeHHOro 1o mpaBaM pebOeHka. B maHHoOM  ciydae,
OMOYJICMEH Ha3HA4YaeTCs 3aKOHOJATEIbHBIM (MIPEACTABUTEIIHHBIM)
OpraHoM BJacTH, JUOO0 ¢ ero corjlacus. Takum 00pa3oM OH MOKET
MOJIYYUTh ONPENIETICHHYI0 HE3aBUCHUMOCTh B paboTe, YTO SBISETCA
KJIFOYEBBIM MOMEHTOM JIJIs1 JAHHOTO UHCTUTYTA.

Crnenyer BBIIENUTH €II€ OJHY SIBHYIO MPOOJEMYy B JEATEIbHOCTH
YOJIHOMOYEHHOTO 1O TIpaBaM peOeHKka, a HMMEHHO Ha CcaiiTe
PErMOHAIBLHOTO OMOYJICMEHAa KakK TMpaBWJIO AaKIEHT CcJlieJlaH Ha
BBITIOJIHEHHWE MOPYYECHUM YTOJHOMOYeHHOro mnpu IIpesmaenrte 1o
npaBaM peOeHka. OJHOBPEMEHHO, OCYIIECTBIECHUE JETCKUMU
OMOyJCMEHAMU CBOMX MPAMBIX OOA3aHHOCTEW MO 3allUTe IpaB
peOeHKa B CBOEM PETrMOHE OCTAaeTCA Ha BTOPOM IUIaHE. DTO HEBOJBHO
ABJISIETCSI KOCBEHHBIM CBHJIETEJILCTBOM TOIO, YTO MPOOJIEMBI PErMOHA
[0 TapaHTUM COOJIOJICHUS MpaB peOCHKA, OCTAIOTCS Ha MOCIEIHEM
Mecte. [loaTomy, akTyasibHOM TpOOJIEMOM SIBISIETCS OCBEIICHUE Ha
caiiTe OMOyJICMEHa pelIeHue Kpyra BOIPOCOB MO 3allUTe MpaB
pebeHKa B peruoHe. ITO MO3BOJIUT HE TOJIBKO MPUIATH MYyOJIUYHBINA
XapakTep psay mpobdiieM, HO U MPOBECTU «IIPABOBOM JTMKOE3» B IEIISIX
MOBBILIEHUS YPOBHS IMPAaBOBOM KYJIbTYPHI TpaxkJaH [2, c. 86-87].

B coBpemeHHOM TpaKJaHCKOM OOIIECTBE CYTh HMHCTHTYTa
oMOyJICMEHa 3aKjJi4aeTcss B TOM, UTO JTO €IWHCTBEHHBIN
rocyJAapCTBEHHBI OpPraH, y KOTOPOro HE AOJKHO OBbITh BBHIIIECTOSILEH
opranuzanuu. OH BIpaBe JenaTh CBOIO Ka)XIOJHEBHYIO padOTy Tak,
KaKk 3HaeT W yMeeT B paMKaxX TIOHMMaHUS CBOMX (YHKUUH W
JOJIKHOCTHBIX 00S3aHHOCTEH.

CormacHO  JIEMCTBYIOIIEMY POCCHICKOMY  3aKOHOAATEIbCTRBY,
KKJbIII OMOYJCMEH B CBOEH NEATEIBbHOCTH AOJKEH «ONMPEICTUTH
MECTO M pOJIb B CTAHOBJICHUU HMHCTUTYTa YMOJIHOMOYEHHOTO IO
mpaBaM 4enoBeka B Poccuiickoit ®Denepannn U ee cyObeKTax. ITo
HeoOxomuMo it 3(D@PEKTUBHOTO  BBIMIOJIHEHHUS HWMH  CBOUX
podeCCUOHANTBHBIX (DYHKITUH TI0 3aIIuTe MpaB peOCHKA B CTPaHE.

42



Cnenyromas mnpobiiema, KoTopasi HE TEpsieT aKTyaJbHOCTh Ha
CErOJHSALIHUN JIeHb — Hacuiue npoTuB naerei. Kak pa3 B 3TOM
BOIIPOCE, HYXHO OpPHEHTHPOBATHCA HAa MHPOBYIO M E€BPONEHCKYIO
TEHJEHLHUIO, M0 3alpeTy YCIOBHO-AOCPOYHOTIO OCBOOOXKICHUS JIHII,
COBEpIIMBIINX Hacwine HaJl pedeHkoM. OTHOBPEMEHHO aKTyalbHBIM
OCTaeTCsl BOIPOC KOHTPOJSI 32 OCBOOOXKIEHHBIMU JIUIIAMHU, KOTOPHIE
COBEPIIMJIM MPECTYIUIEHUS HACWIBCTBEHHOIO XapakKTepa IpPOTUB
JETEN.

Kak mnokazana npakTuka, HacWUIUE YXOAUT C YIHUI, B CBSI3U C
Y)KECTOUCHUEM HaKa3aHUs, U MEePEeMEIaeTCs B CEMbIO. BONBIIMHCTBO
IIPECTYIJICHUHA B OTHOILIEHUHU JI€TE€l coBeplaroTcd B cembe. Kak
IIPaBUJIO UX COBEPIIAET OTELl WM MaTh B IBbSHOM BHJIE, CIy4alHBIN
3HAKOMBIW, MTPUIIEAIEH K MaTepy, KOTOpasi TOTOBA 3aKpbITh IJ1a3a Ha
COBEpIIEHHE MPOTUBONPABHBIX JEHCTBUI B OTHOLICHUU €€ peOeHKa,
HO yMaJ4uBaeT 3TOT (akT, yTOObI YCTPOUTH CBOKO JIMYHYIO KU3Hb.
NMeHHO TakuX poAMTENel CIeAyeT MPUBIEKATh K OTBETCTBEHHOCTU
KAaK COYYaCTHUKOB MPECTYIJICHUS.

Hemnnoxo 6bu10 OB BOCIONB30BaThCA MPAKTUKON BennkoOputanun
B 9ortoM Bompoce. CormacHO  JIEWCTBYIOIIEMY  AHIJIMHUCKOMY
3aKOHOJIATEIbCTBY, COYYACTHUKOM HPECTYIUIEHUS MOXET CTaTh
YeJIOBEK, KOTOPBIA BUJEJ, YTO PEOEHKA BEAET HE €ro POAUTENb WUIIU
POJCTBEHHUK, a MOTOM C pPEOEHKOM YTO-TO MPOUCXOIUT, HO OH
BOBpeMs He cooOmmia 00 3TOM MPaBOOXPAHUTEIBHBIM OpraHaM.
[ToaTOMy, cinegyer NEepecMOTPETh IMACCUBHYIO MO3ULUIO TPa)KAaH,
ABJISIIOIIUXCSI  «CTOPOHHMMHU  HaONIOJATESIMI»  MPOTUBONPABHBIX
JEeWCTBUI U HE TOJIBKO B OTHOIIICHUHU PeOCHKA.

Cuutaem, 4TO HYKHO OOpaTUTHCS 3a HAPAOOTAHHBIM MHOTOJIETHUM
onbiToM kK MUC Poccuu, KOoTOpoe JIydIlle BCEX OCBOUJIO 3TOT (PPOHT
paboThl. Y HHX €cThb €IuHasg cracaTelbHas clyk0a, MCHXOJIOTH,
CHEIUATNCTBI, KOTOPBIE Cpa3y pearupyroT Ha JIF0OOH 3BOHOK.

K npumepy, B HEKOTOPBIX pErMOHaX OYEHb AKTHUBHO BBOJUTCSA
MpaKTHKa, KOrja B IIKOJIE 3aBOJUTCA JUYHOE JEJI0 Ha pedeHKa, Ie
noApoOOHO omuchiBaeTcss 0003Haue€HHass TMpolJjeMa U JaHHbIE
npakTuyeckue coBeThl. Hepenko k 3Toll pabore Haa mnpoOiemMoin
IIPUBJIEKAECTCA IICUXOJOr MW  couuanbHbeli  meparor. [loaromy
«HApaOOTaHHBIN» TMPAKTHYECKUN OIMBIT B 3TOM BOIPOCE, CIEAYyET
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BBOJUTh B POCCHUHWCKMX pErMoHax, 4YTO BO MHOIOM OyJeT
croco6cTBOBaTh 3P hekTuBHOCTH paboThl OMOycMeHa [3, c. 118-121].

Takum oOpa3omM, MOXHO yTBEpPXKAarh, YTO (HOPMUPOBAHHE
WJICOJIOTUM B JETCKOM M MOJIOACKHOMW TMOJIMTUKE — BaXHas U
HeoOxoauMasi 3a7ada YTOJHOMOYEHHOTO IO TIpaBaM peOeHKa B
Poccuiickoit  ®epneparuu. OCHOBHbIE KOMIOHEHTHI ~MEXaHHM3Ma
rapaHTui BOCIIUTAHUS HaIIMOHAJIBHOTO IIPaBOCO3HAHUS
MPEayCMaTPUBAIOT €r0 CTPYKTYPHOE HM3Y4YCHUE B WHIUBUAYAIBHOM,
IPYyNIOBOM U OOIIEYEIOBEUYECKOM acleKTax, Kak TJIaBHOM Pe3yJIbTaTe
OOIIIECTBEHHOTO Pa3BUTHUSI.

B coBpemennoit Poccum mporecc rioOaibHOM 1uU(poOBU3AIUU
Croco0CTBOBaN (POPMUPOBAHUIO HOBOM CHCTEMBI IIEHHOCTEH, TalleKUX
OT MHOTOBEKOBOW TPAAULIMOHHON CUCTEMBI, UTO HEU3MEHHO OTPA3UTCS
Ha JESITEIbHOCTH YTNOJHOMOYEHHOTO. IIpm pemeHun BOMpPOCOB B
00JlaCTH 3alllUThl TpaB peOEHKa, CIEIyeT YYWUTHIBATH MEHTAIUTET
COBPEMEHHOTO TIOKOJIEHHUS [JIi KOTOPBIX HMHTEPHET-IIPOCTPAHCTBO
CTaJO0 CMBICIOM W TJIaBHBIM KU3HEHHBIM OpUEHTHUPOM. HMeEHHO
«u(ppoBOE MPOCTPAHCTBO» CTAJO OMPEACIATh MEKIUNYHOCTHBIC
OTHOUIIEHHUS B JETCKOM cpelie, MOAPOCTKOBOM, MOJIOJACKHOM, a TAKXKE B
CEMbsIX, YYCOHBIX 3aBE/ICHUSIX.

MHOIrOUHCIICHHBIE COIMANIbHBIE OMPOCHI MOKAa3aJik, YTO B TpYMIe
pUCKa KaK TMPaBWIO OKAa3bIBAIOTCS JETH U TOAPOCTKU U3
HeOaronosydHsix cemei. K ToMmy ke, 1OCTaTOYHO YETKHE, a MOPOon
HETPEOJO0JIUMbIE «COLMAIIbHBIE TPAHUIBD) B CEMbSX, IETCKUX cajax,
IIKOJIaX, TEXHUKyMax, Kojuiemkax, BY3ax, m B camom oOIecTBe
CO37al0T OJIArONPHUSATHBIE YCJIOBHS [IJIi AHTAarOHW3Ma B COIMAIBHOU
cpene, MOpOoXAAlT JehOpMUPOBAHHOE BOCIPUSATUE COBPEMEHHBIX
MOpPaJIbHO-HPABCTBEHHBIX, JyXOBHBIX U MPABOBBIX IIEHHOCTEH.

Cnenyer OTMETUTH, YTO NIPAaBOCO3HAHME OOIIECTBA HOBOTO
cTojieTusi popmMupyercs Mmoj BIMUSHUEM COOBITHHM KoHIla XX Beka, a
MMEHHO - pa3pyIlIeHUs JYXOBHO-HPABCTBEHHBIX IIEHHOCTEH 00IeCTRa,
HCKaXEeHMsI MCTOpUYeckoro obOpasza Poccuu B HApOAHOM CO3HAHHUHU.
[loaToMy mMepeocMBbICIIEHHE  COIMYMOM CBOEr0  KYJBTYPHOTO,
HMCTOPUYECKOTO0 M PEIMTMO3HOTO HACHeusi, MOTpeOyeT A0CTaTOYHO
JUIMTEILHOTO  BPEMEHHM, TaK KaK MapaJyiebHO  IMPOUCXOAUT
dbopMHupoBaHME  JEHCTBEHHBIX  MPABO3AIIUTHBIX  MEXaHU3MOB,
o0ecreunBaroIInuX peanu3anuio B KU3ZHU POCCHUICKOTO
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3aKOoHOJaTeabcTBA. OT 3TOro HANpsAMYKO 3aBUCUT HE TOJIBKO
CoOlLMaJIbHAsI CTAOMIIBHOCTD, HO M ONPEIEJICHUE BEKTOpa €SI TEIbHOCTH
oMOyJiICMEHa.

[Tonaraem, 4to B HacTosmee BpeMsi Y TOJTHOMOUYEHHOMY 10 MpaBam
pebeHKa cleayeT MPHUHSATH HEMOCPEICTBEHHOE YYacTHE B PEIICHUU
BOIPOCOB 10 (hOPMUPOBAHUIO NMPABOCO3HAHUS TpakaaH B Poccuiickoit
®denepanuu. ITO NOApa3yMeBaET 3HAHUE 3aKOHOB, YMEHUE MPUMEHSTh
UX B TIOBCEIHEBHOW >KWU3HU, MPUHSATHE U CJIEJAOBAaHUE COIHMATBHO-
NPaBOBBIM M MOPAJIbHO-HPABCTBEHHBIM I[EHHOCTSIM OOIIECTBA, YTO
npuoOpeTaeT Bce OOJBIIYIO aKTyaJIbHOCTh B YCJIOBHUSIX TJ100aIbHOTO
mporiecca UG pPOoBU3aAIIH.

Heobxoaumo oOpaTuth 0c000€ BHHUMAHHE IOBBIIICHUIO YPOBHS
MIPAaBOBOM TPaMOTHOCTH MOJAPACTAIOUIErO IMOKOJEHUS, TIE€ B OCHOBY
OyJeT 3aJI0’KeH He TMPHUHIUI «MHE BCE€ 00s13aHbI», a MPEJCTaBICHUS O
JNEUCTBYIOIIEH  pPOCCHUMCKOM  MPAaBOBOM CUCTEME H  CTEIECHU
OTBETCTBEHHOCTH 3a MPOTUBOIpaBHbIC JedHUs. B HacTosiee BpeMs
Poccust crout mnepen HEOOXOIUMOCTHIO BO3POAUTH HAIIMOHAIBHBIC
IIEHHOCTH, Ompenelstonme Oyayiiee oOIIecTBa U TOCyaapcTBa, a
TaKke €€ POoJib U MECTO Ha MEXKIYHApOIAHON apeHe. ITO OCOOEHHO
BAXXHO B IMepuoja  TJIOOAJIbHOrO  mpouecca  U(POBU3ALNH,
HCKJTIOYAIOIIETO0  BO3MOXHOCTh  M30JUPOBAaHUS  KaKOro-Jm0o
rocyJ1IapcTBa WJIH PETUOHA.
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BHUMAHUE Ha Npobelvl 3aKOHOOAMENbHO20 Pe2yIUPOBanUsl npoyecca
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paccmampusaem 6 pabome  npeumywecmea - OUCMAHYUOHHBIX
cnoco608 yuacmus 8 cy0ebHOM 3ace0anuu.
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VIIK 343.139

C nomoI1Ibl0 COBPEMEHHBIX TEXHUUECKUX CPEJICTB Y CYIOB MOSBUJIACH
BO3MOKHOCTh TMPOBOJUTH 3aceiaHusi B (hopMare BHUICO CBSI3U M ayHO
cBszu. [lpu TakoM crocobe TpOBEACHUS Mpollecca €ro y4acTHUKU
OCYIIECTBIISIIOT ~ NPOLECCYalbHbIE  JACWCTBHS, HE  HAXOIsCh B
HETIOCPEICTBEHHOM KOHTAKTE.

AKTYyallbHOCTh O0O3HAQUYEHHOM TEMbI 3aKJIIOYaeTCs B OTCYTCTBUU
YCTOMYMBOTO  3aKOHOAATEIBLHOTO  PETYJUPOBAHUS  TOCTaBICHHBIX
BOIIPOCOB M, KaK CJICJICTBUE, B HAJIWYUHU PA3IMYHBIX TOYEK 3PEHUS
YYEHBIX U FOPUCTOB, a TaKke Cya0B. Kpome TOro, 0JJHUM U3 OCHOBHBIX
HanpasiieHudt Ctparerud pa3BuTHs MHGOPMAIMOHHOTO OOIIECTBA B
Poccuiickoit  ®eneparum Ha 2017- 2030 rr. [l] BeicTymaer
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CTpEMHUTENbHOE  pa3BUTHE  HMH(MPOPMALMOHHBIX  TEXHOJIOTUA U
mdpoBu3anus Bcex chep TocydapcTBEHHOro ympanieHus. [loatomy
BHEJIPEHUE TEXHOJIOTUM, OOECIICUMBAIOIINX JTUCTAHIIMOHHOE Y4YacTHe
CTOPOH B CyAeOHOM 3acelaHuu, B CyneOHyIo cucreMy Poccuiickoi
@denepanuu SBISECTCS OJHOM M3 KIIIOYEBBIX 337[a4 COBEPIICHCTBOBAHUS
CyneOHOTO TTPOM3BOICTBA.

O HEOOXOAMMOCTH PACHIUPEHUS WHCTUTYTAa WHBIX ()OpPM ydacTHs B
yroJoBHOM Tiporiecce BoickasbiBaroTcs J1. X. Banees u H. H. Makonkus,
yKa3bIBas, 4TO «mpuHuMaemeie npotuB ma"aemun COVID-19 mepbl
CHOCOOHBI KaTaJIM3UPOBATh MPOIECCH aBTOMATU3AIIMU U IU(DpOBU3AIINU
pabourx MpOIECCOB. DTO HAYAIOCH 33J0Jr0 JI0 MaHJIEMUH, HO UMEHHO
ceiuac CTaJio B HAaUBBICIIECH CTEMEHU aKTyaIbHBIM U HEOOXOAUMBIMY [2].

JlucrtanumonHoe cynonpousBojacTBO B Poccuiickon  @Penepannu
OCYIIIECTBIIACTCS TOCPEICTBOM UCIOIb30BAHMUS TaKOW WH(GOPMAIIMOHHON
TEXHOJIOTUH, KaK «BHUICO-KOH(PEPEHII-CBs3b». llopsaok npuMeHeHus
JAHHOM TEXHOJIOTMU MPEIyCMOTpeH craTher 278.1, "acTeio 2 cTaTbu
401.13 VYronosHo-mporeccyanbHoro koaekca Poccuiickon denepanuu
(manee — VIIK P®) [3], IIpukazom CyneOHOro naemnapTramMeHTa IpH
BepxoBHom cyne Poccuiickoit ®enepanun Ne401 ot 28.12.2015 «O06
yTBEp)KJIeHUU  PerjmameHta  opraHu3aluu  NPUMEHEHUST  BUCO-
KOH(EPEHII-CBSI3U TIPH TIOATOTOBKE M IPOBEIEHUH CYIeOHBIX 3aCeIaHui’
[4]. Kpome TOrOo, MOBCEMECTHOMY HCIOJB30BAaHHUIO BHUI€0-KOH(DEpeHII-
CBsI3U CcrocoOcTBOBaNIO TipuHATHE KoHIemmu nHbopMaTH3aluu Cy/10B
obmield  ropucaukimu  u - cucremMbl  CyneOHOro — JemapTaMeHTa,

YCTaHOBUBLLEH MOPAIOK CO3J1aHUs ['ocynapcTBeHHOU
ABTOMATU3UPOBAHHOMN CHCTEMBI Poccuiickoi denepanyu
«IIpaBocynuey.

Buneo-kongepenn-cesa3p  (nanee - BKC) -  Texnomorus i

OCYLLECTBJICHUSI  MPOLECCYaIbHBIX  JEUCTBUM, MPELYCMOTPEHHBIX
3aKoHOJATenbCTBOM  Poccuiickori  @Penepauuu, C HCIOJIB30BAHUEM
anmapaTHO-IPOrPaAMMHBIX CpENCTB nepeaadn ayqiio- u
BUJICOMH(OpPMAIIUU TI0 KaHaJlaM CBSI3M C OJIHUM WJIM HECKOJBbKHUMHU
abonentamu. HeoOXoIMMOCTh BHEIPEHMs] JaHHOW TEXHOJIOTMU Oblia
npenonpesieneHa psaaoM (akTopoB, B YaCTHOCTH, TEpPpUTOpUAIbHAS
YAQUICHHOCTh M HEAOCTAaTOK BPEMEHH YYACTHHKOB NPOLIECCYATbHBIX
oTHomeHu. Ho, HeCcMOTpss Ha HECOMHEHHBIE JOCTOMHCTBA JAaHHOU
dbopMBI  OpraHM3alK  CyACOHBIX 3aceJaHHii, HEKOTOpPhIE aBTOPHI
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CUMTAIOT, YTO OTCYTCTBHUE BH3YaJIbHOT'O KOHTAKTa MEXAY YYaCTHUKAMHU
npoLecca Nopor He MO3BOJISET OMPENETUTh, TOBOPUT JIM YEIOBEK MPaBILy
[5]. CunTaem maHHYIO TO3WIMIO HEOOOCHOBAHHOW, TaK Kak caMm (akT
JMCTAHITMOHHOTO YYaCTHsI HE MOXKET CEPbE3HBIM 00pa3oM MOBIHATH Ha
pELIEHUE CY/IbU.

Cynebnast  cucrema  Poccmiickori ~ dexepamuu  BBIHYXKIIEHA
(YHKIIMOHUPOBATh B YCJIOBUSX TJIOOQTBHBIX BBI3OBOB M COITHAILHO-
AKOHOMHUYECKHX ITPOLIECCOB, COOTBETCTBEHHO, BO3HHUKAET
HEOOXOJUMOCTh BHEAPEHUS M HCIOJb30BAHHUA HOBBIX TEXHOJOTUN
BEICHUS CyONPON3BOACTBA. OJJTHUM M3 TAKUX BBI30BOB CTaja MaHAEMHUS
COVID-19, cymecTBeHHO MOBIUSBINAS, B TOM YHWCIE, U Ha CyaeOHOE
MIPOU3BOACTBO. B 1emsIxX HenonylmeHuss pacripoCTpaHEHUs HOBOM
undexkuuu [Ipesuauym BepxoBHoro Cyna Poccuiickoit ®@enepaimu u
IIpesumuym Cosera cyaeit Poccuiickoit ®enepamuun  08.04.2020
npuHsii [locranoenenne Ne 8211 [6], B COOTBETCTBUM € KOTOPBIM
cylaM HeoOXOJIMMO WHUIIMUPOBATH PAacCMOTPEHUE JeNl IyTeM
rcnonb3oBanusa cucteM BKC npu HaM4unMy TEXHUYECKOM BO3MOXKHOCTH,
B TOM YHCJI€ TIPU PACCMOTPEHUH JIE] U MaTepuajIoB 0€30T/IaraTesIbHOro
XapakKTepa, a TAKKE JI€T O 3aIIATEe KOHCTUTYIIMOHHBIX MPAB IPakJIaH Ha
CBOOOY ¥ JIMYHYIO HEMPUKOCHOBEHHOCTh, OXpaHy 370pPOBbS H
coOctBeHHOCTH (Ha naHHBIA MOMeHT [loctanoBnenue Ne§211 mpuzHaHo
yrpatuBmuM cuiy). JleiictButensHo, ¢ 2020 mo 2021 1T. KOJIMYECTBO
YTOJIOBHBIX [I€J, PAaCCMOTPEHHBIX cynaMHu c wucnoib3oBaHuem BKC,
CYILLIECTBEHHO YBEIMYMWIOCH MO CPABHEHUIO C MPEIbIAYLIMMU T'OJAMHU.
Tak, Hampumep, CcOrMacHO JaHHBIM O(PUIMATIBHONW  CTATHUCTUKU
CynebHnoro paemaprameHTa Tmpu BepxoBHoM cyne Poccwmiickoii
@®enepanuu, 3a 2020 ron cygamMu MEepBOMl MHCTAHUUU PACCMOTPEHO
6osee 15 ThICSIY YTroJIOBHBIX Jied ¢ ucroyibzoBanreMm BKC [7].

Mexanusm wucnome3oBanuss BKC mnpu  mompoce cBuaereneil B
YTOJIOBHOM MPOIIECCE HEAOCTATOYHO PErVIAMEHTUPOBAH B CPAaBHEHUU C
apOUTPKHBIM  TIPOLIECCOM, B  KOTOPOM aKTUBHO TPUMEHSIOTCS
texHonorun BKC. B wyacTHOCTM, OZHMM W3 KIIFOYEBBIX YCIOBUU
MIPOBEJICHUST CYACOHOTO 3ace/laHusl B apOUTPAKHOM CYJIE MOCPEICTBOM
BKC siBnsiercs Hanmuume y cya TEXHUYECKOW BO3MOKHOCTH JISl yHaCTHs
B TakOM CyJeOHOM 3acemanuu. J[aHHOE MOHSATHE OBUIO Pa3bhSICHEHO B
nyHkte 24 mocranosneHusi [Inenyma Bricmero Apourpaxknoro Cyna
Poccuiickoit ®enepanmun ot 17.02.2011 Ne 12, B COOTBETCTBUU C
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KOTOPBIM TIOJ] HAJMYUEM TEXHMYECKOW BO3MOXKHOCTH TOHUMAETCs
«Hanuuue B apoutpaxkHoMm cynae wucnpaBHoi cucremMbl BKC wu
OOBEKTHBHON BO3MOKHOCTH TIPOBEACHUS CyICOHOTO 3aceIaHus TaHHBIM
CHocOOOM B MpeJeNiax YCTAaHOBJIGHHOTO 3aKOHOM CpPOKa PacCMOTPEHHS
nena» [8]. OTHOCHUTENBHO TOJIKOBAHHWS BBIIICYKA3aHHOTO TIOHATHS B
YTOJIOBHOM Tipoliecce, paszbsicHenus Ilinenyma BepxoBHoro Cypaa
OTCYTCTBYIOT, MO3TOMY JIaHHOE Pa3bsICHEHHE, HAa HAalll B3IJISIJl, MOXET
OBITh MCTOJIB30BAHO 10 aHATOTHH. [Ipy HaIMUMK y Cyla TEXHUYECKOU
BO3MOXKHOCTH Hcnonb3oBaTh BKC (3a1m cB0OOIeH, €cTh MOAKIIIOUEHHE K
UHTEPHETY, pa3HUIla BO BpEMEHU HE UMEET 3HaYeHUs U TOMY MO0JI00HOE)
CyJl MO>KET BBIHECTH PEIICHHE O MPOBEICHNUHU JONPOCa CBUACTENS ITyTEM
MCIOJIb30BaHUSI BUICOKOH(EpeEI-cBsI3u. B Takom ciydae cBHUJETENb B
JIeHb Cy/1Ie0HOTO 3acelaHus MPUXOIUT HE B CaM CYJl, paCCMaTPUBAIOIINUN
JIEJI0, & B CY/l IO MECTY €r0 HaXOXKICHHUS

He menee 3HaumMoil B YroJIOBHOM CYJONPOU3BOJCTBE BBICTYIAET
(urypa notrepneBIiero, MOCKOJIbKY B Psijie Clydae TOJIBKO IO €ro BOJIe
MOXXET OBbITh WHHUIMHMPOBAHO YTOJOBHOE IMPECIICIOBAaHUE JIMIA, a B
JIPYTUX OT MOTEPIEBIIETO 3aBUCUT KBajdudukanusa mnpectymieHus. Ilo
HalleMy MHEHHMIO, COBOKYMHBIA TMPaBOBOM CTaTyC MOTEPIEBIIETO B
YTOJIOBHOM TMPOIECCE TPU PACCMOTPEHUU JIeJ, TMOMHMO CIIy4acB
pa3z0ouparenbCTBa B €r0 OTCYTCTBUE, MPETYCMOTPEHHBIX TMOJIOXKEHUSIMU
YTOJIOBHO-TIPOIIECCYATbHOTO 3aKOHA TakKe TIO3BOJISIET OOECHeUUTh
peanu3zaiuio ero mpaB mnocpenctBoM ydactust o BKC, 4ro akTHBHO
MPUMEHSIETCSI B Cy/NeOHOM TMpakTUKE M HE WMEET KaKuX-JIr0o
CYILLIECTBEHHBIX MPEMSITCTBUI, B TO BPEMs KaK paHEE TaKUE IMOJIOKECHUS
SBISIUCh JTUCKYCCMOHHBIMM M BCTPEYAJIM MHOTO KPHUTUKH Kak Co
CTOPOHBI HAYYHBIX HCCIIEZOBATENIeH, TaK U MPAKTUYECKUX PAOOTHHUKOB
[9].

Bwmecte ¢ Tem ciienyeT OTMETUTh UHBIE CIIOCOOBI BUCOCBSI3U, KPOME
BKC, obGecneunBaromye BHI€O- M ayJau0 NPUCYTCTBHE JIMIIA B 3aje
cynebHoro 3acemanusi («Skype», «Zoom» wu apyrue). I[lomumo
BO3MOXKHBIX MPAKTUYECKUX MPOOJIEM TIPU JAHHOM YYaCTUH, OTHOCHUMBIX
B OCHOBHOM K OpraHu3allid CyJIeOHOW JesTENIbHOCTH (yCTaHOBJICHHE
JIUYHOCTH, TTOJTyY€HUE TTOAMUCKH O TIpaBax M JIPYTrHX), IIIaBHBIM 00pazomM
BO3HHMKAET BOINPOC MPABOBOM HEYPEryJIMPOBAHHOCTA  YTOJIOBHO-
MIPOIECCYAIbHBIM 3aKOHOM TpUMEHEHHsS MHBIX (opM BHIeocBs3u. Kak
ormeuaeT mpencenarens Coserta cyner Poccuiickoii @enepaimu B.B.
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MoOMOTOB,  «3aKOHOJAATENIO  CIEAYeT  ONpPEACNUTh  MPUHIMI
HEMOCPEACTBEHHOCTH OTHOcuTenbHO BKC, ycTaHOBUTH AOMyCTUMBIE
paMKU UCHIOJIb30BaHUs BUACOCBsI3U» [10].

Takum 00pa3om, MPENCTaBISETCS, YTO CIOXKHUBIIASCS CHUTyalusl B
MIEPUO YTPO3Bl PACIIPOCTPAaHEHHUs] HOBOM KOPOHABUPYCHOW HWH(DEKIHMH
(COVID-19) nomkHa craTh OTOPAaBHOM TOYKOM  pacIIMpEeHUs
MIPUMCHEHUS BHUICO-KOH(MEPEHII-CBI3M W HWHBIX (OPM BHACOCBSI3H.
JlaHHBIE TEXHOJOTHUU CHOCOOCTBYIOT OOECICUEHHUIO MPAaB U MHTEPECOB
YYaCTHUKOB Tpoliecca, (OPMUPOBAHUIO YBAKUTEILHOTO OTHOIICHHUS K
3aKOHYy M CyJy, T[OBBIIICHHIO KadectBa U 3(pdeKTuBHOCTH
cynonpou3BoAcTBa. Cpeau KIIOYEBBIX JIOCTOMHCTB HMX IPUMEHEHHUS
MO>KHO BBIJIEJIUTh CJIEAYIOLIHUE:

1) Oxonomusi BpeMeHu. C OFHOM CTOPOHBI, COKpAIllEHHE CPOKOB
paccMOTpeHHUs]  CyleOHBIX JIeJI, YTO TIOBBIIIAET ONEPATUBHOCTD
CYJIONPOU3BO/ICTBA, TaK Kak HE HYXHO OTKJIAJbIBaTh CyAeOHOE
3acelaHME B Cllydae HESIBKA WJIA HECBOCBPEMEHHOM JOCTaBKU
yuyacTHuKa. C JOpyrod CTOPOHBI, CHUKEHUE 3aTPAu€HHOrO0 BPEMEHU
YYaCTHUKOB IIPOLIECCa, CBSI3aHHOTO € MPOE3/IOM JI0 Cy/ia U 0OpaTHO.

2) IloBbillieHUE AOCTYNMHOCTH TipaBocyaus. Pemiaercss mpoOiema
y4acTuss B PACCMOTPEHMHM JeN JUIsl JIMI, TMPOKUBAOIIMX WU
HaxXoJSIIMXCA JaJIeKO OT MeCTa pacroJIOKeHHsI cyAa, (U3HUecKH
OTPAaHUYEHHBIX, HE MOMJIEKAIIUX MEPEMEIICHUI0 MO MEIULIUHCKUM
MOKAa3aHMsIM, HAaxXOJIIUXCS B MECTax JIMIIEHUS CBOOOIBI WU
COJIEPXKaHUS 10 CTPAKEH.

3) Cokpamenre (UHAHCOBBIX pacxonoB. Jlmsg  dusmueckux u
FOPUINYECKHUX JIMLl SKOHOMUS JIEHEXKHBIX CPEACTB Ha MPOE3[ OT MecTa
KUTEIIbCTBA WM HAXOXKIEHUSA JO MeCcTa pacloJIOKEHHs Cyla,
MPOKMBAaHKWE B JPYroM Tropoje, OIUIaTy KOMaHAUPOBKHU IOpUCTa H
IpyTroe.

CoOOTBETCTBEHHO, WCCJICIOBaHUE MopsiIKa  OCYIIECTBIICHUS
JUCTAHIIMOHHOTO y4acTHsl B CyAEOHBIX 3acelaHusX YroJIOBHOTO
mpoiecca  MO3BOJIMIIO  COPMUPOBATh  IEJIOCTHYIO  KapTUHY  TIO
MTOCTABJIEHHBIM BOIIPOCAM, a TAKKE BBISIBUTHh HEJIOCTATKH JIEHCTBYIOIIECTO
HOPMAaTHBHO-TIPABOBOT'O PEryIMPOBAHUSI.

HecomuenHo, aucTraHnuoHHBIA (GopMaT ydacTusi B CyJeOHBIX
3aCeaHusAX 3TO HOBBIM IIAr HAaBCTpedy OoJiee MOCTYMHOW M yJ0OHOMN
CUCTEeME 3alllUThl MpaB U MHTEPECOB TpaxkaaH. OgHAKO, KaK U JIE000e
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HOBOBBEJIEHHE B ITpaBOBOM cucrteme Poccuiickor denepandu OHO €I1e
HE MOJIYYWJIO T0JDKHOM PErJIaMEHTAlMK B 3aKOHOAATENIbCTBE.
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