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Abstract: until the 19th century, doctrine played a significant role not only in Romano-German law, but also in
other legal systems. Since Roman law, legal doctrine has been regarded as dominant and has carried the
assertion of the existence of Supreme justice and ideal law. Over time, namely in the second half of the XIX
century, in the Romano-German legal family, ideology and scientific statements were replaced by normative
legal acts, which took a dominant place and are sources of law to this day. The relevance of this issue lies in the
fact that until now lawyers, specialists, scientists from all countries can not come to a consensus and agree on
what is the doctrine, one of the sources of law or the doctrine and theory of law.
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Annomayusn: oo XIX eexa 0okmpuna uepana 3HAUUMYIO pOb He MOIbKO 8 POMAHO-2ePMAHCKOM Hpase, HO U 6
opyeux npasosvix cucmemax. Co 6peMeH PpUMCKO20 Npasa, 10PUOULECKYI0 OOKMPUHY OMHOCULU K
2ocnoocmsyioujell U Hecla 6 cebe YmeepicOeHue 0 CyujeCmeosanull vicuieli cnpagedIugocmu U UoeaibHOM
npase. Co epemenem, a umenno 6o emopoi nonosune XIX gexa, 6 pomano-eepmanckol npagosoi cemve Ha
CMeHY UOeono2UU U HAVUHLIM YMEEPHCOSHUAM NPULUIU HOPMAMUBHO-NPABOBblE AKMbI, KOMOpble U 3AHAIU
20Ccnoocmeyiowee Mecmo U AGISIOMCA UCHOYHUKAMU Npasa no cei 0eHb. AKmyanibHoCmb O0AHHO20 80NpPOCA
cocmoum 6 mom, Yymo 00 CUX nop 1OPUCHbL, CREYUATUCIbL, HAYUHble Oesimenl 6cex CIMpan He MO2ym Npuomu K
eOUHOMY MHEHUIO U 002080PUMBCSL O MOM, K YeMy He OMHOCUMCL OOKMPUHA, K 0OHOMY U3 UCTIOYHUKO8 Npasa
UnU K y4eHuro u meopuu o npase.

Knroueevie cnoea: pomano-cepmanckoe npaso, OpUOUHecKds OOKMPUHA, NPAB08das OOKMPUHA, UCHOYHUKU
npasa, pumMcKoe npaso, meopus, yueHie, 00uecmaso, npaso, NPAKMuKA.

V/IK 340.13

Jljist TOro 4To0BI PacCMOTPETh BOIPOC O JOKTPUHE, HYXKHO MPABUIIBHO OMPEICIUTh K KakoW cdepe Halie
KU3HU OHA OTHOCUTCS. CyIIecTBYeT MHOXKECTBO YUCHUH, TaKue KaK (PUIOCO(CKHE, COIMATHHO-TIOIMTHICCKHUE,
9KOHOMUYCCKHUE, UJCOJIOTUICCKUC U MHBIC «OTPACIICBBIC» JOKTPUHBI, OXBATHIBAIOIINE COOON MPAKTHUCCKH BCE
cdepbl KU3HU 0OIIECTBA U COOTBETCTBEHHO OOILIECTBEHHBIX OTHOLICHUH. B AaHHOM ciydae, JOKTPUHA HOCUT
¢mnocodhekuiit xapakTep, rje MHOXKECTBO YYCHBIX M CHCIHATHCTOB MOTYT pa3paboTaTh TCOPHUIO M MPHUITH K
€IMHOMY MHEHHIO, YTO B KOHEYHOM HTOre OYyIeT CKa3bIBaThCSl HAa MBIIUICHHH W BOCHPHUSITHH OTPACiu
00IIIECTBOM.

IIpaBoBasi MOKTpPHHA IPEAIOaracT PaclpoCTPAaHCHUE TOJBKO Ha FOPUAMYCCKYIO Chepy M MMEHHO 371eCh
OKa3bIBACT OMPE/ICIICHHOE BO3/ICHCTBIE, KAK Ha MPABOTBOPUYECKUM, TaK M Ha MPABONPUMEHHUTEIBHBII MPOIIECCHI.

B pomaHo-repMaHCKOW ceMbe B MPaBOBOI NOKTpuHE BILIOTH 10 XIX Beka JOMUHHPOBAIM KOHIICIIIHH,
CBSI3aHHBIC C M3YYCHHEM, TPAKTOBKOW M KOMMEHTHPOBAHHEM PHUMCKOTO TpaBa. JTO OOBSICHAETCS TEM, YTO B
EBPOIMCICKUX YHUBEPCUTETaX TOTO BPEMEHH TJIaBHBIM 00pa30M MpENoaBalioch PUMCKOE IMPaBO, KOTOPOE
CUMTAJIOCh HJEaJbHBIM IO CBOEH CTPYKTYpe M TEpMHHOJOTrHU. XOTs pabCTBO, MPaBOBOW periiaMeHTAlUuH
KOTOPOTO TOCBSIIEHEI MHOTHE HOPMBI, YK€ HCUE3J0, a KAaHOHWYECKOE IIPaBO PACIHPOCTPAHWIO CBOKO
IOPUCIUKITMIO HAa TaKyl TPaTUIMOHHYIO chepy KIacCHYEeCKOTO PHUMCKOTO IpaBa, KaK HACICACTBEHHBIC U
OpayHO-ceMelHbIe OTHOIIEHHS, TEM HE MEHEe, YHHBEPCUTETHl YCICUIHO MPUCIIOCAOIMBAIM PHMCKOE MPaBO K
HOBBIM OTHOIIICHUSIM.

Tak kak puUMCKOE MPaBO — 3TO OCHOBA OPUCIPYACHIMHA B POMAHO-TEPMAHCKOW IMPABOBOM cUCTEME, a
MpaBoOBasi JOKTPUHA BXOJWJIA B PUMCKOE MPaBO, KaK FOCIOJICTBYIOIICE YYCHHE, TO €IIe ¢ TOTrO BPEMEHU ObLIO
MPUHITO CYUTATh, YTO MPABOBasi JAOKTPHHA — 3TO HCTOYHMK IpaBa. ITO OOYCIOBIEHO TEM, YTO B IEPBOI
nosioprHe XX Beka, Bce 0Tpaciy CTPOMIUCH M0 IPUHIIUITY TEOPUH U TPABOBOTO YUCHUSI.

Co BpeMeHeM, a IMEHHO CO BTOpoi mosioBuHBI XX Beka BeAyIIyIO POJIb JOKTPUHBI, KAK HCTOYHHKA TpaBa,
CMEHIJIO TIEPBEHCTBO HOPMATHUBHO-IIPABOBOTO aKTa, UCXOISAIIETO OT TOCYIapCTBA M €T'0 OPTaHOB, MITH 3aKOHOM B



IIMPOKOM CMBICIE CJI0Ba. 3aKOH CTaJl TOCIIOICTBYIOIINM M SIUHBIM. | TaBHOE OTIIMYHE OT JOKTPUHBI, COCTOUT B
TOM, YTO TOCYJapCTBO CaMO PETYJIHNPYET MPAaBOBBIC OTHOIICHNE, KOTOPBIE EANHBI A0COIOTHO JUIS BCEX M HUKAK
HE MOTYT TOJBEPrarbCs pa3lNuYHON TPAKTOBKE WIM MHEHHEM. 1O ecTh KOrJa IMO3WTHBHUCTCKAs IOPHINYECcKas
JOKTPHHA CTala TOCHOACTBYIOIIEH B KOHTHHEHTANLHOM TIIpaBe, a HIcalUCTH4YecKass Quiuocopus c
YTBECPKJACHUCM O CYIIECTBOBAHWU H]JICalia BBICIIEH CIIPaBCJIMBOCTU, KOTOpas BBIIIC TMO3UTUBHOI'O IIpaBa U
KOTOpasi IPEBOCXOAUT BJIACTh M CaMOTO 3aKOHOJATENs, 3aHsIa BTOPOCTEIIEHHYIO POJb. JpyruMu cioBamu,
HOPMaTUBHO-TIPABOBOM aKT CTajl €IMHCTBEHHBIM M OCHOBHBIM HCTOYHHUKOM IIpaBa B POMAaHO-T€PMAHCKOM
IIPpaBOBOM CEMBbE.

B mpaBoBoil nuTeparype, aHaNM3UPYIOLUIEW HCTOYHUKM POMAHO-TEPMAHCKON MpaBOBOM CHCTEMBI, TEPMHH
«IOKTPHHA» YIOTPEOIIsAeTCS B JOBOJIBHO IIUPOKOM CMBICTIE:

1. xak y4eHwue, PriIocoPpCKO-TIpaBOBasi TOPUS;

2. KaKk MHEHHE yYEHBIX-IODHUCTOB IO TEM WJIM UHBIM BOIIPOCAM, KacCAaIOUIMMCS CYLIHOCTH U COJEpIKaHHs
Pa3THYHBIX IOPHINIECKUX aKTOB, a TAKKE MPOoOIIeMaM IPaBOTBOPUECTBA U MPABOIIPHMEHEHHS B IIEJIOM;

3. Kak HaydHbIE TpY/bl HanOoJIee aBTOPUTETHBIX YYEHBIX B 00JIaCTH TOCY/IapCTBa U ITPaBa;

4. B BHJEC KOMMEHTapHEB 3aKOHOAATEIBCTBA, MOICIEH Pa3TMIHBIX HOPMATHBHBIX IPAaBOBBIX axtos.”

CrnenoBarenbHO, MpaBoBas AOKTPUHA MO CBOEH CYTHM HE HECET M HE ONpENENsieT MEpPy BO3MOKHOTO JUIs
cyObeKTa mpaBa, a JIMIMb sBIAeTCd (OPMON 3aKpeIyieHWs YTBEP)KICHHBIX HAyYHBIM COOOIECTBOM
OOIeTIPU3HAHHBIX TEPMHUHOB B TIpaBe, M HUCIIONB3YETCSA IS W3JIO0KCHHS W TPAKTOBKH B 3aKOHOTBOPYECKON
JCATCIIBHOCTH. KpOMC TOT'0, IOKTPHUHA MOXKCT IMMPUMEHATHCA YUYCHBIMHU, CICIUATIMNCTAMU U IOPUCTAMU B HAYYHBIX
KOH(EpEHIIMSIX B 00JIaCTH TpaBa, TaK KaK IMEHHO BO BpeMs KOH(EpeHIHNH BO3HHUKAET BOTIPOC O TPAKTOBAHUHU
OYKBBI 3aKOHA, Ha YTO y K&XKAOTO CHELUAIICTa CBOS TOUKa 3PEHHSL.

Ecmu Mb1 06paTimMcs K cyneOHON MpakTHKe pa3perieHus CIIOPOB B pOMaHO-TEPMAHCKON MTPaBOBOM CHCTEME,
TO MBI YBHJIMM, YTO CYIIbl PYKOBOJICTBYIOTCSI OyKBE 3aKOHA, @ IMEHHO HOPMAaTHBHO-TIPABOBBIM aKTOM, KOTOPBIH
YCTAHOBJICH IOCyJ1apCTBOM, 4 HEC TCPMHHAMH, PAZJIUYHBIMH TCOPUAMHU U TPAKTOBKAMH, KOTOPBLIC U ABJIAIOTCA
JOKTPHHOM, W HOCAT Cyry0O JHYHBIH XapakTep Kaxaoro cyObekra mpaBa. [lo cBoed CyTH, HOKTpHHA — 3TO
YMO3aKIIIOYeHHEe, K KOTOPOMY MOXKET IPHITHU JII000H CYOBEKT MpaBa IpH PacCMOTPEHHUH OMPEICIIEHHOTO CIopa,
CUTYaIlMH WA TIPU TPAKTOBKE HOPMATHBHO-TIPABOBOTO aKTa.

A 3HAUUT, TOKTPUHA, B IPAaBOBOM CMBICIE, HE ABJISIETCA UCTOYHUKOM IIpaBa B POMaHO-T€PMaHCKON MPaBOBOM
CeMbe U HE MOXKET MMPUMEHATHCS KaK TOCIOCTBYIOIINH 3aKOH.
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